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me?* and Justice Prosser said, "Yea, ., . .you are a bitch® and added, "Thare
wWill be a war against you and it will not be s ground wax", Justiee Crocks and
Bradley had concerns for the Chicf Justice after this, and therafore wenc to
spuedk with Voelker and Brady. Jugbice Crooks asaid both hiz law ¢lerk and
assigstants had told him they felt they were working in "a hostile work
sAvirenmant !

Justice Crooks said he has never triad ta calm Justice Prosser down when he
becomes ivace. and the person that hag been the most cffective in calming him
down haa been Justice Bradley over the y®=ara. Justica Crooks said Justice
Bradley sits next to Justice Prosger during kheir maatings. Justice Crooks
gtates he [ecls that 4f he sver crisd to calm Justice Drosser down, It wonld be
like "fueling the firae,

After the Fabruavy 2010 incident, Justize Crogks gaid the chiet justice had a
friend, whe iz cither a pesyehiatrist or psychologist: evaluate Justice Progser's
behaviar. Justice Croocks sald the behavior was evaluaved only by what the Chjst
Justice told the paychiatrist at the bime. The psychiatrisgt had not talked to
anybody about Justice Prosgeris behavior, including Justice Prosser. Justice
Crooks eaid the peychiatrist believed that it would be highly unlikely Justice
Prosser's behavior would csmcalakte to any gort of violence., Justice (rogks eaid
that it was ¢lear, based an the Juns 13, 2011 incident, that the psychialrist
wda wrcmg.

Justice Cracks alasc said Lhat he selieves there ars a tor af propde in rhair
office that are [garful ofF loaing their jobs Ll thery mpoak out aleur this
mcident or any ather incident.  Juslice Crooks also said Margarst Brady had
rold rhem she could noc do anything beciuse Lhey wee clevied ollieaals.

1 asied Justice Crooks if he feared Lor his own sataty at any peint and he
atatad he did not. Juglive Crooxs did may that, slthough he dose net fear forx
Mg safety, he does fesl intimidated by Justica Prosser. Justice Fronks zadd he
teels that he hag to “walk on eygehells® because he does Ynot want to trigger an
explogion ar gel him off." Juatice Crooks said he has to watch what he says Lo
Juatide Prosser at all times, Justice Crooka alsc has noticed whan the Chiaf
Justice is ant in pubiie 9iving any type of gpeech, and Justice Droseer ia
present, he has noticed the Chisf vugsTice will alwaye turn to Justice Prosser
and ask him if he has anything be would like to add or 3ay at that time.

Justice Crooks maid the Chisf Justicve doea not ask any of the other juabiceys if
thay have uaything to aay, only Justice Prosser . Justive Crooks believer this
is the Chiaf Justice's way of appeasing Jusrice Prosasr while they are our in
prizlic.

Jusmtice Crooks algo talked about a publie hearing in whe fall of 2009 in which
the Justices were listening to a case regarding compaign moncy,  Justice Crooks
said someons was lobbying in regards to the campaign money and during thia bime,
Justice Prosser “digplayed anger and showed accusabionst . Justice Crooks =aid
that was an exawple he could recall in which Justice Prosser had ehowed @ temper
tantrum in a puhlic meecing,

Juskice Crooks said he would be fine if the reault of this invegtigation
resulted in Justice Prosger recerving counseling or treatment for his behavigr.
Justice Crooks believes Justice Prorger needs more than just anger management
tounseling . - =

] . S - A

dJusLice Crooks also told us thah he has witaessed Jugtice Prossar §ay Lhat the
judges in Dane County and police in Dane County are corrupt,  Justier Crooks
£aid n=z had oo idea why Justice Drossmer wenlld say this, ouh added, "It's Like

he‘s paranoid or something.
e i e et e

ATTACHMENTS :

Justice Crooke gave us information printed from the Internek, which werc _
newspapsr articles cthat wpentlioned incidenta invelving Jugtice Progemer and hie
behavior. He also gave us notes he had typed for the Feb. 22, 2010 megting. A

copy of the notee has been attached to this ocase rumber. 'The newapaper_clipa
were het attached becauses they havs already besn wirculated te the public.

08723711

Released To: WisPolitics.com
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» madison.com

Prosser plans to ask other justices to recuse selves in discipline
case

DEE J. HALL | Wisconsin State Journal | dhall@madison.com { 608-252-6132 | Posted: Tuesday, March 20, 2012 6:45
am

Embattled Wisconsin Supreme Court Justice David Prosser said
Monday he will likely ask other members of the court to recuse
themselves from deciding on the disciplinary complaint filed
against him last week — an action that, if successful, would appear
to kill the case.

Prosser also said in an interview Monday that he favors authorizing §
the Wisconsin Judicial Commission to release records of its :
deliberations in the matter to allow him and others to determine
whether the commission was — as he charged Friday — politically
biased against him.

"As far as I'm concerned, I don't think [ have anything to hide
here," Prosser said. "I don't know who made the complaints. [ don't
know what their {(conunission members'} votes were. I don't know if it was a unanimous vote or not a unanimous vote

Last week the commission atleged Prosser engaged in three counts of misconduct during an altercation June 13 in which he
put his hands on the neck of Justice Ann Walsh Bradley in front of four other justices. One member, Patrick Crooks, was not
there. State law bars judges from presiding over matters in which they are material witnesses.

Prosser has said it was a "reflex” after Bradley "charged" him during an argument over the court's contentious 4-3 decision
upholding Gov. Scott Walker's controversial collective bargaining law.

Bradley declined to discuss the complaint last week, issuing a brief statement saying, "I am saddened by this entire episode.
But [ have a great deal of respect for the process, and it will now continue."

The next step is for the state Court of Appeals to choose three of its judges to hear the case. That panel then makes its
recommendation to the Supreme Coutt,

Prosser contended that none of the other justices, including Crooks, should sit on the case. He said Crooks could be
influenced by his discussions with Bradley, Chief Justice Shirley Abrahamson and detectives [rom the Dane County Sheriff's
Office who investigated the altercation.

A special prosecutor declined to issue criminal charges.

"How can this case be decided?" Prosser asked. *You have six justices who were present at the scene ... . You have justices
with actual bias who are eyewitnesses and, in effect, parties."

Prosser also charged that the Judicial Commission's makeup is inherently biased because five of the nine members are
appointed by the siiting governor, who is a partisan.

In his case, at least some of those who participated in discussion about the ethics charges against Prosser, a former
Republican speaker of the Assembly, were appointees of former Democratic Gov. Jim Doyle.

Eartier this month, GOP Gov. Scott Walker appointed three new members for a total of five appointees, but the most recent
crop did not participate in any of the discussion about the incident and has not yet attended any meetings.

The commission's executive director, James Alexander, declined to say which members participated in the decision or
decisions to seek discipline against Prosser or how they voted. He cited a state taw that requires the body to keep secret any
actions it takes before issuing a formal complaint.

http://host.madison.com/wsj/news/local/crime_and courts/prosser-plans-to-ask-other-justice... 4/8/2012  |#2-a
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However, Alexander confirmed that all four members appointed by the Supreme Court — two judges and two attorneys —
attended all six of the commission's meetings since June and that throughout that time, the body has had either one or two
vacancies.

Under the law, confidentiality can only be waived in writing by the judge facing discipline. Prosser said he will confer with
his attorneys, Keven Reak and Gregg Gunta of Wauwatosa, to decide whether to ask the commission to open up its records.
Ie said he testified belore seven of the nine commission members on Sept. 23 for three hours, and for another hour in front of
six members on Dec. 16, but was not present for any votes.

"The truth of the matter was, they were not interested in what my defense was or any provocation for my action," Prosser
said. "They were only interested in my conduct.”

http://host.madison.com/wsj/news/local/crime_and_courts/prosscr-plans-to-ask-other-justice... 4/8/2012
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Joseph Sommers

From: Dane County For Justice <danecountyforjusticeZ@gmail.com:

Sent: Monday, March 26, 2012 8:05 PM

To: sommerslawoffice@msn.com

Subject: Fwd: Dane County Corruption Detailed on Matters as Serious as Homicide

—————————— Forwarded message ----------

From: Dee J. Hall <dball{@wisconsinwatch.org>

Date: Mon, Mar 26, 2012 at 11:27 AM

Subject: Re: Dane County Corruption Detailed on Matters as Serious as Homicide
To: Dane County IFor Justice <danecountyforjustice2(@gmail.com>

Joe:

You have multiple references to attached documents but | don't see any of them here. Do you plan to send those
along as well?

-~ Dee

d‘/——.

P7S. - 1 am not aware of Justice Crooks saying that Justice Prosser claims the Dane County police and judges are
corrupt. Do you mind sharing that with me as well?

On Mon, Mar 26, 2012 at 7:45 AM, Dane County For Justice <danecountyforjustice2(@gmail.com> wrote:

Justice Crooks says that Justice Prosser claims that the Dane County police and judges are
corrupt. Justice Prosser should have added the Dane County DA’s Office.

Attached is a detailed and readable outline on the police, prosecutorial and judicial corruption
in Dane County on matters resulting in the most dangerous criminals being protected, and even
involving homicide.

e PR PR D
P Tnvessgeatiee Jourasdsm
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document. A question still remains. What happened on the cases where she never even wrote a
report? When asked for example:

Q: Did you always document in your reports when you did a consent search?

A No

Q: Is there a reason why you didn’t routinely document that?

A No, only that we do so many of them that I, [ mean, it would be a lot of reports.

This response alone, demonstrates Markham’s willful neglect of a policy that speaks to one of
the core values of the department which holds us responsible for what we do and how we do it.
That is, we do not stop or search without articulating why, how or when. This type of attitude is
just one example of how Markham’s conduct undermined the trust of the public during the
performance of her duties. This is the public we have been hired to protect and serve.

Preliminary Findings e TN

2-219 Unlawful Conduct Wis. Stat 946.12(3) Exonerated
2-219 Unlawful Conduct Wis. Stat 946.12 (3) Exonerated
2-219 Unlawful Conduct Wis. Stat 946.76 Not Sustained
2-219 Unlawful Conduct Wis. Stat 946.12(3) Exonerated
2-219 Unlawful Conduct Wis. Stat 946.12(3) Not Sustained
2-219 Unlawful Conduct Wis. Stat 946.12(2) Exonerated
2-219 Unlawful Conduct Wis. Stat 946.12(2) Exonerated
See Attached Spreadsheet for:

2-201 DPerformance of Duties Sustained (7 counts)
2-203 Equal Protection Sustained (1 count)
2-204 Overbearing, Oppressive, or Tyrannical Conduct Sustained (3 counts)

2-207 Flagrant Law Violations Sustained (3 counts)
2-210 Submission of Reports Sustained (62 counts)
2-223 Transportation and Treatment of Prisoners Sustained (2 counts)

2-244 Seizure of Private Property Sustained (15 counts)
2-245 Property Handling Sustained (59 counts)
2-257 Search and Seizure Sustained (3 counts)
7-100 Arrest, Incarceration and Bail — Adults Sustained (3 counts)
7-200 Investigations, Arrest, Search — Juveniles Sustained (2 counts)
7-300 Stop & Frisk Sustained (2 counts)
7-400 Searches/Scizures Sustained (7 counts)
7-500 Property Handling Sustained (2 counts)
10-100 Police Caninc Use Sustained (1 count)
10-200 Interpreters Sustained (1 count})
10-300 Confidential Sources of Information Sustained (1 count)
12-100 In-Car Data Capture System Sustained (1 eount)
12-600 Recording Suspect Interviews Sustained (2 counts)

Total Sustained 177

Lieutenant of Police
Professional Standards and Internal Affairs

Pg. 21 of 21, PSU # 09-21
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and assumptions. He did not have names, addresses, dates or other details. What was clear and
consistent was that [ and atl Task Force personnel agreed that Il - difficult to catch.
There were no internal allegations or documented information to support -’s claims. Asa
result there is no evidence to support or prove that Markham was involved in tipping - about

police operations.

CASE

h case surfaced during this investigation from interviews with former Task Force
employees and supervisors. Task Force personnel advised that they had heard allegations from

(name given to protect his identity) that Markham was “dirty” and had “ripped off” several
thousands of dollars from him. [J’s case began back in iof 2006 and ultimately
revealed a complex case which provided a great deal of information as to how Markham
performed her duties within the Task Force, particularly when dealing with informants and other
unit members. The specific allegations were determined to be that Markham “ripped” - and

his family of money through illegal searches and coercive tactics.

and Agent were interviewed and explained that siarted as a
g p

ci for Markham. However, became Det —’s and Agent ’s ¢i because
- refused to work with Markham due to his allegations that she was “dirty™. stated
that he and - then excluded Markham from the investigation and he and

continued to work with i

In order to work with -, facilitated a book and release from the jail in conjunction
with the DA’s office after had been arrested. - later heard that Markham ended up
at the jail around the same time that - was arrested and was angry that - was being
released. — heard that there was some sort of commotion at the jail and that Markham
wanted to be the one to be working [} Markham allegedly told I that if he got out, she
would tell everyone he was a snitch. The commotion at the jail was later substantiated by
another detective through deputies that had reported that Markham had strong reactions at the
jail. A few hours later, reported that Markham called him at home and was velling at
him on the phone, angry because was working with - and not her. ild her
he couldn’t talk to her as he had company at his home. Ultimately, met with and
— and a large scalc operation took place resulting in drug seizures in
Task Force history.

Interview with -
Agent Neuguth and I interviewed - at an undisclosed location. He said he was stopped by

Markham and was arrested and released. (Markham found approximately an ounce of cocaine
and wrote a report outlining this arrest and seizure). After Markbam arrested [ sbe told
not to worry and whatever happened would be between the two of them. He said he was
eventually released but Markham told him that if he didn’t follow through with her he would
spend the rest of his life in jail and that he would not live in peace and she would tell all of his
friends. After being released, I s:id he did call Markbam a few times and that Markham
stopped a few times at his home but he wasn’t there. After that, B stated Markham started

calling and harassing him.

- said at a later date, Markham came to his home when he was at work and searched his home
again going through his drawers and took $4000. He said that

Pa, 5 of 21, PSU #09-2]
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(name given to protect - identity) called him at work and told him Markham came in, went
through his drawers and took all the money. He told us that Markham was probably mad at him
for not returning her phone calls and so just went barging in.

Il s2id then next time he was arrested was by a deputy [l They took him to the DCJ

and the officers talked to the DA and had sign several papers so that he could be released.
He said he had they were more professional and not “berserk” like
Markham. While was in the holding area with his release being processed, he said

Markham showed up at the intake area where there were several other prisoners. Markham
asked one of the deputies what was going on with - and the deputy told her he was being
released. He said that Markham “put up a fit” and the deputy asked her if she wanted to see the
paperwork. She was shown the paperwork and he said she became angry. In front of the other
arrested people she accused him of playing dirty and was saying things that he felt were trying to
get him in trouble and make him look like a snitch in front of the others. She told that he
better not do the same thing to the other officers as he did to her. After his release,

- that Markham was a “dirty” cop.

. Interview

told us that approximately 2 "2 to 3 years ago - was pulled over by Markham near .

home (a police report by Markham confirmed i—OG). Markham asked a lot of questions

about i Markham asked for [JJ mom and dad’s phone number, which

During the course of the stop, Markham told - that they should go back to

talk further. Once at her home, another unknown w/m officer met them in the driveway.

Markham went into the house with - and told the uniform officer to look for upstairs.
didn’t know why they were looking for and she stated no one asked for

periission to look around the apartment for [l

- basically said that the search was witho“ permission and - felt pressured when
Markham arrived at the house and searched. said there was approx. $600 in . night
stand drawer (the night stand on the right side of the bed). Markham told - that she had to
take the money saying it might be drug money. said it was ersonal money from
job and that i told this to Markham. [JJJJ said the nightstand and that
Markham also went into that drawer however does not believe she took anything out of that

drawer or from anywhere else in the home. We asked if Markham ever asked il directly if she
could search or look around [ stated she never did so. I s2id Markham told Il that she

had been watching the house.

’s home to

I sqid [l never heard from Markham again. Sometime later, s mother received MPD
paperwork with some sort of court notice that saidr could come and pick up the $§600 that
Markham had taken out of her house. stated had already moved to another state and did
not make the trip back to pick it up. also stated that some time after Markham had talked

to [Jlf, Markbam also calied ’s mother and told her that [ was a drug dealer and that he
had other — - appeared to be most upset about this stating that - was not a

minor and Markham had no right to call . mother.

Markham Interview on the - Case
Markham was able to recall much of the [JJlf case. The allegation of Markham “ripping” money

from [ was not found to be true according to statements made by - and . The

Pg. 6 of 21, PSU # 09-2]
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A: No, other than I, I think Mr. - was frustrated that I was trying to hold him
accountable and I dogged him and I called and 1 sat in his house and I just think
he didn’t like that and I think that’s, T understand where he was coming from but |
think he also needed to understand that he had made a promise and I was frying to
hold him accountable.

- Conclusion Unlawful Conduct : Exonerated
I concluded after speaking with [ and [ that -’s initial claim back in 2006 that
Markhain was “dirty” and that Markham had taken his money proved to be angry retorts by

and - rather than criminal or unlawful behavior by Markham. This investigation concluded
there was no evidence that money was taken illegally from [Jll or B o: that Markham
violated any policies during the money seizures. The investigation also revealed that Markham
was relentless in pursuing to becorne her informant and she attempted to go through

to get to | Several detectives indicated there were numerous problems with Markham
involving this investigation. Markham made it clear that she felt she was entitled to be a part of
this investigation and that detectives did not include her, While therc were no sustained policy
violations, this was a case brought up by several different Task Force members to illustrate how
Markham overstepped her role as a uniformed officer. This is particularly problematic given
Markhan’s acknowledgement in the context of the [JJJf Case where Markham stated, *. it was
kind of known in the unit if somebody’s a target... You don’t really interfere...” Again, the
behavior speaks to Markham’s judgment related to her performance of duties,

' CASE

Sgt. worked in DCNAG from [ NN o ) I 25 one of the Sergeants
who supervised Marlham. I :cporicd he had “nagging questions” about possible tip offs to
some of the Task Force operations. His biggest concern was the case where his team

had conducted surveillance for 2 weeks every morning in preiaration fora search

warrant in the ||| | | | . ©n the date of the warrang, stated that
phone call 15 minutes before the door was breached and left.

on the date of the search warrant and it was days until he was actually picked up. The case
detective was || aod [l believed it may have been Markham’s informant that was
involved with getting the original investigation going. Although - believed someone
tipped _, he did not want to believe it was Markham but there were “definite question
marks about Markham on this one.” He stated he wondered if somechow Markham may have
inadvertently tipped someone off. Markham was on all the drug buys and knew of the warrant;
however was not working on the day of the execution of the warrant.

was not arrested

s 2ssumption on the allegation about the I :2sc vwas that Markham may have
inadvertently given her ci or someone else too much information. When asked what other

motivation Markham would have to tip someone off, I stated that he did not want to think
that she did this on purpose. He stated he would rather believe that she may have wanted to be in
charge of running this case or other bigger cases and this would not be surprising to him. He
said “I’m not saying that’s right, but I’m just having a hard time with this. With ,
something was very wrong here. This was not ’s normal pattern.” kept
wondering if Markham gave her ci too much info. held the same belief as Sgt
I (.2t this case had been compromised. was concerned an officer was on
the inside leaking information and named Markham as the possible leak. He was unable to

Pg. 8 of 21, PSU # 09-21
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provide specific information as to why he believed Markham was responsible for the leak but felt
strongly that it was imperative to investigate this case further.

Agent Neuguth and I interviewed in_. We asked him specifically who
had tipped him off the day the search warrant was executed at his apartment. denied

any tip off and stated that it was just a coincidence that he was out and running the morning of
the warrant. He stated he was a jogger and that he ran 15 minutes out and 15 minutes back and
that the day of the scarch warrant he decided to run a little further. He told us he saw police
coming as he was leaving for his run. We tried several different ways to convince him to tefl us
about a tip off however he continually denied there was any. We did not mention Markham’s
name or even suggest that it was an officer who may have tipped him.

As we said goodbye and thank you, we started to walk away. B uosolicited, asked
“How’s Denise?” After gaining my composure, 1 told him she was fine and asked how he kncw

her. He told us that she had stopped him and that he had only met her once, which was on a
traffic stop. He said he had a few grams of weed and that she let him go without any charges or
tickets. He stated Markham gave him her number and told him to give her a call. Hstatcd
he never called her back nor did they ever have any other contact after that. He indicated the
stop took place a few weeks before the warrant and that it was on . 1 was able
to confirm through new world that Markham did in fact conduct a traffic stop and seize a small

amount of marijuana which was placed in the MPD property room near the time and place
described by h See case #08-.

Markham’s Interview Statements

Markham was interviewed under Garrity on December 8, 2009. Markham remembered the
traffic stop involving iZOOS approximately one month or so prior to the

warrant. She was given a copy of her police report #2008 for review. Markham stated
that she did not recognize ﬁ until after the stop was made and contact was made. She was

not sure if she knew there was an ongoing investigation but did say “Yah, I think maybe I did
‘cause I think I told d that I had pulled him over or had, I think I have (sic} him
the plate number and wanted to make sure he knew about that car.” The report showed that 1t
was special routed to CIS and Task Force.

Markham was informed that [ was interviewed_and that he had asked about her
and how shocking that was to Agent Neuguth and me. She responded “Yah. And L, 1 would be

surprised if I was you too, that he would say that...Uhm, I know pretty much most of his family.
I’ve been chasing them for a long time...Regardless you’ve been around long enough to know
my reputation. I am the most talked about officer in the City. I'm not trying to say that in a
bragging kind of way but these guys do talk about me... Why he would bring that up I don’t
know. I assure you I didn’t tip him off. I didn’t tip his girlfriend off.”

Unlawful Conduct : Not Sustained

The allegation of Markham tipping off I 2ins one of the most troubling cases.
was clearly tipped off when he went jogging minutes before the warrant (when he was not a

jogger, proven by days of pre-surveillance and from statements made by a lifelong friend). .
H’s, unsolicited statement of “how’s Denise” as investigators were exitingr-

interview with him was highly suspect. Markham herself agreed that this was an issue.

Pg. 9 of 21, PSU # 09-21
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more of a middler or smaller Jevel person...And so generally no, [ wouldn’t say you
didn’t, do say that but I think there have been occasions where we have.

Q: Would it have been more proper to go to - and say hey, - Called, rather
than telling her or having a conversation about buys into her since she’s (sic: he’s) the
lead detective on it, for him to deal with her on it and not confirm or deny whether buys
are into someone?

A: Yes, | would say that would be typically the better way to handle it and I do remember a
couple of conversations with him about her so I know I did talk to him about 1t but
penerally I think as a uniformed officer, | mean, usually you should try to let the
detectives to deal with their cases.

- Conclusion Unlawful Conduct : Not Sustained
There is no probable cause to believe that Markham committed a crime or intentionally
compromiscd || N s drog case with I o benefit the suspect. Again, this allegation
is closely related to Markham’s interference in Detectives’ investigations for whatever self
serving purposes and/or lack of boundary issues. Markham was evasive in her answers during
the interview on whether she may have told - about CI buys into - Markham’s

explanation was that [ herself was not a big player in the drug world however, by getting
ﬁ to turn over and work for the Task Force, had the possibility of leading to bigger cases.

Markham stated she believed this type of “interference” (she did not call it that) was okay on the
smaller cases. She stated her only intention was for a bigger case to be made. In this situation, it
is reasonable to believe that Markham did reveal police information about an investigation to the
suspect, although there is not probable cause to believe she did so with the intent to aid the
suspect. This was not her role nor was it consistent with Task Force or police practices. Once
again, this case does call into question her judgment as it relates to her performance of duties.

- Case

Follow up was conducted on the information/complaint from , friend of - from the
original proffer interview and [ Case. The interview of was completely unplanned and

neither Agent Neuguth nor I had any knowledge of - prior to speaking with .

In general, - stated that Markham asked for consent to search.’s apartment on -~
07 as the result of [l and q'ecent drug arrest. alleged the consent was
coerced, and Markham was overbearing ( stated that Markham spent at feast 45 minutes
trying to get - to consent to a search). As a result, consented to the search and
alleged Markham seized money ($6000) and that she lost her money to Markham because of this
coercion. I reviewed Markham’s report, and found that the sequence of events in Markham’s
report is consistent with what told me with minor discrepancies in what perceived
and what Markham wrote. Markham reported handing the money to Sgt. and a follow-
up report with minimal information authored by Det. h indicated the money had in fact
been processed and sent to [J | for forfeiture. 1 also spoke with Ofﬁcr
reference the consent search. Officer [JJ Il recalled being dispatched to ’s residence to
assist Markham on a search. He arrived before Markham and and upon their arrival stood
bi while Markham and | talked for less than five minutes outside of the apartment. I asked

if it was possible that Markham and - talked about the consent search for 45
said he stood by inside the

said that Markham and
questions and I pointed out

minutes or more. He résponded “Oh heck no”. After that,
apartment while Markham began her consent search.
walked from room to room together while Markham asked

Pg. 12 of 21, PSU # 09-21
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Even for traffic stops or stops?
[ might have worn it for, on a few occasions and then I just didn’t wear it anymore.
Uhm, I don’t remember any of the other officers or detectives that I worked with in
Task Force wearing their microphone. I think I even remember talking to
about it and I think it was his understanding that because of the nature of what we
were doing and dealing with detectives and informants and such that they didn’t want
ali those things recorded.

Q: Did you remember (-) teliing you to get your car audio-video fixed?

A Yeah and [ did.

Q: Numerous times.

=2

[ also asked Markham about recording in custody interviews. Markham spoke at length about
how she used her own personalized recorder for many in-custody intervicws. After interviewing
with her personalized recorder, she would later set the personalized recorder next to the
department issued Dictaphone and transfer the recorded conversation (see items #93 and #115 of

the attached spreadsheet for policy violation).

As a result of Markham’s interview statements, I spoke with w\fvorked
alongside Markham in the Task Force in the same uniform capacity. I asked about

the use of his in car video along with his collar microphone. He told me he that he was never
told to not use his collar mic. In addition, when asked about recording interviews,

advised he followed the same directives as the rest of patrol; that is to record interviews on his
department issued dictaphone, in car video or by using the district station equipment. ’s
information is pertinent to this investigation. His statement speaks to the fact that someone
working in a parallel position to Markham had knowledge of proper protocol to follow policies
and procedures, related to recording devices and performed his duties accordingly.

Additional Issues Reported
Another case that raised suspicions in the Task Force unit related to compromised investigations

stemmed from an arrest made by Markham and - at the South Transfer Pt. on Park St.
(case number 08--). This case provided the basis for a search warrant that was served on
2008. This search warrant was executed at _ At approximately the
same time as the execution, Fitchburg PD informed the Task Force that a resident at i
received a hand written note, slid under their door, warning that the police would be
conducting a raid at that apartment. The note was signed “Officer Markham”. The note had
obviously been slid under the wrong door. The timing was very odd and to this day the Task
Force never found out who wrote the note or how the information was leaked. A copy of that
note was received and reviewed for this investigation. In addition, Markham was interviewed
about the note. Markham advised she and others in the unit had been made aware of the note.
Markham adamantly denied writing the note and did not have any idea who would have authored
the item. She added that the investigation was not at all compromised because of what had been
written. Arrests were made as a result of the warrant and this investigation did not show that the

operation had been compromised.

Another incident was brought to my attention during this investigation. Sgt —
informed me that during a routine audit of the Task Force property room conducted by him 1n

January of 2009, he located a large amount of marijuana (5.851bs) in Markham’s canine locker.
This marijuana related to a marijuana seizure by Markham on , 2008 case 08- .

Pg. 16 of 21, PSU # 09-21
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Veteran cop, on paid leave for 14 months, under investigation
for misconduct

SANDY CULLEN | scullen@madison.com | 608-252-6137 | Posted: Friday, August 20, 2010 10:15 am

The Madison Police Department is investigating allegations of
misconduct by a veteran officer who had been assigned to the Dane
County Narcotics and Gang Task Force, according to the city
attorney's office.

The specific allegations against Officer Denise Markham, 45, a 21-
year veteran of the department who had been a K-9 handler with
the Narcotics and Gang Task Force, have not been made public.

Police Chief Noble Wray put Markham on paid leave in June 2009,
according to Professional Standards and Internal Affairs Lt. Linda

A

Markham was placed on leave or whether she was-thé'subject of an
internal investigation,......———"""

In a letter Wednesday denying a State Journal request for

information under the state open records law, Assistant City Attorney Roger Allen said the Police Department "is currently
conducting an investigation into complex allegations of non-criminal misconduct” and has placed Markham on paid leave
during the course of the investigation.

¢ completed within 60 days.

In denying the State Jowrnal's records request, Allen said the release of such records could interfere with the investigation. He
also wrote "some cooperating witnesses may qualify as informants and thus be eatitled to have their identities protected.”

Wray, who is on vacation, and Kosovac did not return calls Thursday.

According to the Madison comptroller's office, Markham has also used vacation and sick time for a portion of the period she
has been off work.

City records show Markham earned $89,160 last year, including salary, overtime and other compensation. Her current annual
salary is 365,988,

Markham declined to comiment on the investigation Thursday. She continues to serve as a constable for the town of Rutland,
a position she has held for several years.

Andrew Schauer, an attorney with the Wisconsin Professional Police Association who is representing Markham, said, "It
would be improper for us to conunent while the investigation is ongoing.”

Schauer would not discuss the scope of the investigation, but said the length of the investigation shows the Police Depattment
is looking into the matter thoroughly.

"We believe the public will have full confidence in Officer Markham's ability to return o the force," Schaver said.

Officer Dan Fret, president of the Madison Professional Police Officers Association, said he would not comment on any
investigation involving an officer.

"Anyone can make an allegation against an officer,” Frei said, adding that the majority of times # turns out to be untrue.

"T've known Denise for the entire |7 years I've been in law enforcement,” he said. "I've never met a harder-working, more
dedicated cop who's given everything she has to this community.”

Frei described Markham as "dogged" in her efforts to get criminals off the streets.

hitp://hostunadison.com/wsj/news/local/article 2456654 8-abfa- 1 1df-99d9-001ccdc002e0 html?print=1 3/17/2011
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Veteran cop, on paid leave for 14 months, under investigation for misconduct

Page 2 of 2

Officer Lester Moore, who worked with Markham on the task force, called her "one of the smartest, hardest working people
g peop

I've ever worked with."

He said Markham, whose nickname is "Mad Dog," "really went after stuff” and "helped a lot of detectives” with their cases.

http://host.madison.com/wsj/news/local/article 24566548-abfa-11df-99d9-001cc4c002e0.himi?print=1

3/17/2011
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Madison police officer resigns under cloud, will get 8 months'
pay

PATRICIA SIMMS | psimms@madison.com | 608-252-6492 | Posted: Friday, February 4, 2011 6:37 pm

A veteran officer assigned to the Dane County Narcotics and Gang
Task Force has resigned from the Madison Police Department after
an 18-month investigation cleared her of illegal activity but found
several policy violations that included "overbearing, oppressive or
tyrannical conduct.”

Denise Markham, 46, who has been on paid leave since June 2009,
resigned on Dec. 31 but will continue on the city's payroll until
Sept. 6, when her sick days, vacation and comp time runs out,
Police Chief Noble Wray said.

Keeping Markham on the payrotl for eight months after her
resignation will cost the city $44,415, according to the city
comptrolier's office, including payment for vacation and sick days
she accrued while on paid feave,

Wray, who released a brief summary of findings from the 18-month investigation Friday, said Markham's resignation was
part of a negotiated settiement. Given contract provisions and the additional expense and time it could take if Markham
appealed to the Police and Fire Commission, "this is really the best deal for all parties involved.” Wray said.
Investigators found numerous incidents that revealed a pattern of policy violations over Markham's 44 years with the task
force, Wray said. Wray on Friday declined to release details of those incidents; a request by the Wisconsin State Journal
under the state's open records law to view the entire investigative report is pending.

Broadly, investigators found Markham:

+ Filed incomplete or inaccurate reports

+ Conducted improper searches

+ Conducted improper scizures of private property

+ kmproperly handled controlled substances

» Engaged in "overbearing, oppressive or tyrannical conduct.”
g PP

"This is a unique case," Wray said. "Generatly, we look at officers involved in single incidents or a few violations. What's
unique about this case is that it is really a review of the work shc'd done.”

Andrew Schauer, who represents Markham as an attorney for the Wisconsin Professional Police Association, said she'd been
singled out for minor policy infractions. Of all the police reports reviewed during Markham's assignment to the task force,
investigators found only one case in which a supervisor questioned the way she handled propetty, he said.

Markham, a 22-year veteran of the department, agreed to resign rather than fight the allegations, primarily because of
"personal family medical issues," Schauer said. Markham declined to be interviewed, he said.

Markham earned the vacation and sick ieave she's taking through Sept. 6, Schauer said. "The department took 18 menths to
investigate," Schauer said. "That doesn't mean she was on some 18-month vacation. Being on suspension is not a vacation.”

Markham will be able to collect all the money the city put into her pension fund during the 22 years she worked for the
police department. And she has a right to her unused leave, he said. "It's contractural," Wray said. "I understand how this may
look from a taxpayet's standpoint, but my hands are really tied as to what the process allows me to do for termination.”

http://host.madison.com/wsjfnews/local/govt-and-politics/article_lal75cce-30c3-11e0-b614-001cc4c03286.ht..,  3/17/2011 #7-a
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Madison police officer resigns under cloud, will get 8 months' pay Page 2 of 2

Markham made $33.84 an hour, for an annual salary of $65,988, excluding overtime, said Pat Skaleski, payroll accountant in
the city comptrofler's office.

She has 977.5 hours of sick leave banked, Skaleski said, having earned half a day of sick leave each pay period, including the
time she's been on paid leave. She also has about three weeks of vacation and 38 hours of comp time that was carried over
since 2007, Skaleski said.

Editor's note: This story corrects an earlier version that said thai Marfham would rot be able to collect money in her pension
Jund because she was not fully vested.

http:/fhost.madison.com/wsj/news/local/govt-and-politics/article_lal75cce-30c3-11e0-b614-001cc4e03286.0t...  3/17/2011
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STATE OF WISCONSIN CIRCUIT COURT DANE COUNTY

STATE QF WISCONSIN,

Plaintiff
v. Case No. 11 CF 390
DEMARIQOUS GRAY,

Defendant

NCTICE OF PROPCSED EVIDENCE TO BE SUBMITTED,
PURSUANT TOC §904.04(2), STATS.

The defendant Demarious Gray, through his attorney Joseph L.

Sommers, pursuant to §904.04(2), Stats. and Whitty v. State, 34

Wis.2d 278.14% N.W.2d 557 {1%67) hereby gives notice that he

intends to introduce evidence at trial showing:

1. That Ashton Davis committed the crime for which

Demarious Gray has been charged.

2. That Ashton Davis and Darell Fowler are members of the
"lic sguad' that commits armed robberies and home invasions in
the Madison area.

3. One home invasion committed by the “lic Sguad' was on
February 4, 2011 at 1818 Fordem Avenue, Apartment 26.

4. The “lic squad' stashed their guns and fruits of their
crimes at 802 Vera Court, Madison, WT.

5. Madison police, especially Det. Thomas Helgren, have
taken a systematic course of conduct in order to obscure the
criminality and “lic sqguad' status of both Davis and Fowler.

[ —

T TheTdué  process rights of a criminal defendant are in

a

essence, the right to a fair opportunity to defend against the

state's accusationsg. State v. Evang, 187 Wis.2d 66, 82, 522

#8-a



Cheryl
Text Box
#8-a


N.W.2d 554 {(Ct.App. 199%4), guoting Chamber v. Mississippi, 410

U.S.284, 294 (1973). The right to present evidence is rooted in
the Confrontation and Compulsory Process Clauses of the United
States and Wisconsin Constitutions. Evans, at 82-83, c¢iting

State wv. Pulizzano, 155 Wis.2d 633, 645, 456 N.W.2d 325, 330

(1990) Thus, while a court's evidentiary rulings mway be
nominally labeled discretionary, the court must accommodate the
accused's right to present a defense.

Sec. 904.04(2), Stats., provides:

Other crimes, wrongs, or acts. Evidence o©of other

crimes, wrongs or acts is not admissible to prove the
character of a person in order to show that the person
acted in conformity therewith. This subsection does
not exclude the evidence when offered for other
purposes, such as proof of motive, opportunity, intent,
preparation, plan, knowledge, identity, or absence of
mistake or accident.

Although other crimes evidence is typically applied against
a criminal defendant, §904.04(2), Stats., 1is not limited to a
defendant's acts; it is applicable to any person. State v.
Johnson, 184 Wis.2d 324, 336, 516 N.W.2d 463 (Ct. App. 1994}

Before the trial court admits evidence of other acts, it
must first determine whether the proffered evidence is relevant

in light of §904.01, Stats., and admissible for one of the

purposes described in §904.01, Stats., and admissible for one of
the purpcses described in §904.04(2}, Stats. State v. Grande,
169 Wis.z2d 422, 430, 485 N.W.2d 282 (Ct. App. 1292) If the

evidence 1is relevant and admissible, the trial court must then

determine whether the probative value of the evidence 1is

w

substantially outweighed by the danger of unfair prejudice,
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confusion of the issues, or misleading the jury. Grande, 169
Wis.2d at 43C; §904.03, Stats.

Relevant evidence is evidence that has any tendency to make
the existence of a fact that 1s of consequence to the
determination of the action more or less prcbable. §904.01,
Stats. Before a court allows the introducticn of evidence that
the defendant was framed, it must determine (1) whether the frame
up evidence concerned a fact of consequence to the determination
of the action, and (2) if it did concern such a fact whether it
made the existence of that fact more or less probable. See State

v. Richardgon, 210 Wis.2d 695, 706-709 (1997) The "any tendency"

standard reflects a broad definition of relevancy and results in
a low threshold for the introduction of evidence. There is a
strong presumption that proffered evidence 1is relevant. Id.
Relevant proffered evidence of a frame-up should be allowed in
unless, pursuant to §904.03, Stats., the probative value of such
evidence is outweighed by the danger of confusion of the issues
and misleading the jury and by considerations of undue delay and
waste of time. See Id.

The defendant respectfully requests that he be allowed to
put into evidence at trial the proffer made prior in thig motion.
The defense puts forth that this evidence will support the
defendant 's assertion that he is innocent of the c¢rime charged,
and that he is being blamed for conduct committed by Davis, and
that this includes an active effort by Det. Helgren, and maybe
other Madison police officers, to frame him for the benefit of

Ashton Davig and Darell Fowler. The evidence in question goes
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directly tc the motive and identity of the particulars involved,
and is necessary in order for the defense to receive a fair
trial.

Further, the probative value of this evidence is not

substantially outweighed by unfair prejudice. See §904.93,

Stats; State v. S8peer, 17 Wisg.2d 11¢1, 1114, 501 N.W.2d 429

(1993). And therefore, the evidence should be admisgible.
Dated in Madison, WI this 17" day of October, 2011.

Respectfully submitted,

Z%( i

Jogeph L. Sommers
Attorney for the Defendant
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Police say fatal shooting on North Side may be gang-related

ED TRELEVEN | etreleven@madison.com | 608-252-6134 | Posted: Friday, October 21, 2011 8:30 pm

For the past decade or so, after a tumultuous period in the carly
1990s, the Vera Court neighborhood hasn't seen much viclent
crime.

That changed Thursday night when a 20-year-old man was shot to

death in what police said Friday might be a gang-related incident.
o L
Madison Police Department spokesman Joel DeSpain said
detectives are trying to piece together events surrounding the
shooting. He said police were called to the 800 block of Vera Cour

shortly after 10 p.m. following a report of shots fired.

A car MWWWD‘EGWWKW was E‘}

driving, was found on the south side of the 800 block of Troy
Drive, DeSpain said.

He said investigators don't yet know whether the man was shot before or after he got in the car.

bt m

On Friday, investigators were combing through an apartment building at 802 Vera Court, but police did not say if the
building was linked to the shooting.

— N
o —‘“‘—‘"—‘-___—‘_‘_— . . N . . . . .
A second man who was grazed by a gunshot was found in the area by police, DeSpain said. He did not require medical
attention.

DeSpain said there doesn't appear to be any connection between the shooting decath and another shooting that happened
Monday at 3713 E. Karstens Drive, about a block from Vera Court.

[n that incident, accarding to a search warrant filed in court Wednesday, a man was shot in the shoulder in the hallway of an
apartment building by a Stoughton man who came to buy marijuana from hin.

Police stopped short of saying the Vera Court shooting was gang-related.

"We know that some of the follks here are gang-affiliated," DeSpain said. "We don't know specifically if this is a gang crime.
We don't know if this case is about that or not."

The sheoting hasn't fazed neighborhood resident Chris Jones, a UW-Madison graduate student who lives on Camino del Sol,
Just around the corner from where the dead man was found.

He heard the shots Thursday night as he studied for an exam and thought they were firecrackers.

"It certainly rattles you to think that soimeone was murdered," Jones said. But even though he wouldn’t have walked alone at
night in the neighborhood before, his overall impression of the neighborhood as being pretty safe hasn't changed.

"I've never felt unsafe in my neighborhood," he said.

The homicide worries District 18 Ald. Anita Weier, who with her husband volunteers as a Reading Buddy at the Vera Court
Neighborhood Center,

Long before she was elected to the City Council, she said, Vera Court changed for the better thanks to an effort to improve
housing and curb crime that was more prevalent in the neighberhood during the early 1990s,

"Fhings have been going very well for the last several years," Weier said.

"So it's a concern if crime is starting to happen.”

http://host.madison.com/wsj/news/local/crime_and_courts/police-say-fatal-shooting-on-no... 3/31/2012
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For Tom Seolyst, director of the neighborhood center for the past | | years, the immediate concern was figuring out how to
help area children who don't understand what happened.

Many children probably know the victim or his family, Solyst said, and rumors about the shooting are flying around the
neighborhood.

The center ptanned to bring in social workers from the children’s schools to help address any questions they have about the
situation during the after-school program and assure them they are safe.

"We'll have to see what happens after this because it's a big shock io the neighborhood,” Solyst said.

hitp://host.madison.com/wsj/news/local/crime and courts/police-say-fatal-shooting-on-no...  3/31/2012
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ZIEGLER'S DISHONOR WELL-DESERVED CONFLICTS
OF INTEREST ARE ONLY GOING TO BECOME MORE
FREQUENT AND SIGNIFICANT IN WISCONSIN'S
JUDICIAL SYSTEM.

Posted: Thursday, May 29, 2008 12:00 am
Justice Annette Ziegler deserved a stiffer penalty than her colleagues on the Wisconsin Supreme Court delivered Wednesday.

Yet Ziegler now holds the dubious distinction of being the only Wisconsin Supreme Court justice to ever be disciplined by
her fetlow justices,

That ts a serious and well-deserved dishonor,
It also should put every judge on notice across the state that Ziegler's behavior was terribly wrong and better not be repeated.

Prior to her election to the state’s high court in April 2007, Ziegler broke "a bright-line rule” in the Code of Judicial Conduct
by presiding over nearly a dozen cases in which she had a conflict of interest, the Wisconsin Supreme Court determined in a
near-unanimous decision released Wednesday.

Ziegler, then a Washington County Circuit judge, failed to recuse herself from cases involving West Bend Savings Bank even
though her hushand was scrving on the bank's board of directors.

Ziegler's misconduct "diminishes public confidence in the legal system" even though she made the right decisions in the 11
cases and didn't benefit financiatly from them, the Supreme Court concluded, Her violations also were "serious" and
"willful," the court determined.

The court, however, stopped short of censuring, suspending or removing Ziegler from office because her violations did not
involve "some degree of moral culpability,” the court wrote.

Because elections for the state’s high court have become so awash in partisan politics, it's important to note that all of the
court's perceived conservatives agreed that Zicgler violated ethics rules and deserved the public reprimand. Ziegler ran for
election as a conservative.

The only justice who dissented from Fhursday's decision was outgoing Justice Louis Butler, considered to be more liberal.
Butler objected only for procedural reasons. Ziegler didn't participate in the court's deliberations over her fate.

The court should have gone further with a censure or suspension. Yet the court's rebuke of Ziegler ought to serve as an
important precedent for holding judges accountable.

Conflicts of interest are only going to become more frequent and significant in Wisconsin's judicial system. That's because of
the increasingly politicat nature of high court elections, which include fat donations to campaigns from partics who will likely
appear some day in front of the same judges they financially supported or opposed.

No judge in Wisconsin should dare be so sloppy as Ziegler was. And Ziegler had better recuse herself judiciously in the
future because more conflicts are sure to arise,

http://host.madison.com/news/opinion/ziegler-s-dishonor-well-deserved-conflicts-of-interc... 3/31/2012  |#10
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Gableman won't recuse himself from high-profile disputed
cases

Associated Press | Posted: Saturday, January 21, 2012 6:00 am

Wisconsin Supreme Court Justice Michael Gableman said Friday
he won't recuse himself from three cases, including an attempt to
reopen last year's decision that allowed Gov. Scott Walker's
contentious collective bargaining law to take effect.

Attorneys in those cases had asked Gableman to remove himself
because other parties in the cases were represented by a law firm
that defended Gableman against an ethics allegation without billing
him, -

In his written orders, Gableman cited state Supreme Court
decisions that said justices could recuse themselves only when they i
felt they wouldn't act fairly and impartially or when if might appear :
that they couldn't do so. e - e ]

He also cited U.S. Chief Justice John Roberts' recent report that said justices on the nation's highest court should not
withdraw from cases because of "partisan demands, public clamor or considerations of personal popularity or nototiety."

Gableman did not go into the merits of the allegations against him or explain why he did not believe there was an appearance
of a contlict of intcrest.

The justice has been under fire since the Milwaukee Journal Sentinel first repotted last month that he accepted free legal
services from prominent Wisconsin law firm Michael, Best & Friedrich but still presided over cases in which they were
representing clients,

Gableman hired the law firm to represent him for two years in an ethics case that arose out of a campaign ad he ran during his
successful 2008 run for the court. The Supreme Court split 3-3 on whether Gableman violated the state's judicial ethics code
in the case.

""\M_,._..—-"—"‘ et e e
The law firm disclosed last month that under its agreement with Gableman, he wasn't required to pay his legal fees uniess he

prevailed in the ethics case and the state claims board then agreed to pay the bills. e
i e

B —

Since the Supreme Court deadioeked on whether he did anything wrong, Gableman couldn't scek reimbursement by the
claims board and the firm was not paid.

e U

Of the other two cases that Gableman said ke would not recuse himself, onc involves the siting of a large heifer facility in
Rock County and the other is over whether to use old or new legislative maps for likely recall elections of state senators.

The Milvaukee Journal Sentinel reported that the full cowrt will now have to decide whether to force Gableman from the
cases. The court ruled 4-3 last year that justices do not have the power to remove one another from cases.

The Wisconsin judicial ethics code states that judges cannot accept gifts from those who are likely to appear before them. It
also says judges must recuse themsclves from cases in which a reasonable person might question their ability to be impartial.

Based on those rules, Dane County District Attorney Ismael Ozanne asked the state Supreme Court to reopen the case on
collective bargaining and to decide it anew without Gableman's participation. Michael, Best & Friedrich attorney Eric
McLeod represented Gableman in his ethics case without charging him attorneys fees ~— and then went on to work for
Walker's administration on the collective bargaining case.

Gableman was in the 4-3 majority that decided the case in favor of Walker's administration.

http://host.madison.com/wsj/news/local/govt-and-politics/gableman-won-t-recuse-himself-... 3/31/2012
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at that point. (Grieber Dep. at 7) Grieber’s report stated

that, e e

He talked to us about leaving in the next few days

to go with his mother to Alabama. We served him
with a subpoena and told to him about how
important it was for him to appear. He stil

indicated he did not wa?E“EE“Festify.
(Grieber Dep. At 13) Grieber testified that he did not
observe anyone serve McCoy with a subpoena, but that McCoy
knew he had been served with a subpoena. (Grieber Dep. at
15) Consequently, McCoy was served at least once, 1f not
twice, to appear at the October 27, 2003 trial.

On February 24, 2004, Sommers sent correspondence to
Verhoff asserting that, “It appears that Mr. McCoy was never
subpoenaed for the trial the week of Ocotber 27, 2003.”
Sommers requested a copy ©f the served subpoena. Sommers’

correspondence attached an affidavit from McCoy, which

failed to state that McCoy was not served with a subpoena

for the October 27, 2003, trial. (See Falk Affidavit,
Appendix E) Verhoff responded on March 15, 2004, stating
that,

I am unable to produce for you at this time a copy
of the subpoena served to Kevin McCoy for the
trial week of October 27, 2003, as I am unable to
locate a copy of it in the case file. I would
note, however, Detective Janet Anderson recalls
gserving the subpoena on Mr. McCoy on October 7,

18

#12



Cheryl
Text Box
#12


WI, with Raisbeck around that time and might have been there when they spoke
about the accident. He said Raisbeck was feeling sad about the accident. He
said Ne couldn’t remember everything what was said at that time. He was asked
to try to remember.

McCoy said we spoke of the outcome, that being Pageloff dieing. He said
Raisbeck told him that Raisbeck was driving the car and that i was foggy out
there that night. He said Raisbeck said he was driving to fast and about not
having a seat belt on at the time of the crash. He said Raisbeck told him that
because of the fog and that he (Raisbeck) was driving so fast that he (Raisbeck)
could not see the sign on the road and drove off the road. He said the sign was
an arrow sign showing that there was a curve in the road.

McCoy said he knows where the curve on Missouri Road is and where the
accident occurred because of going to the area after the accident occurred. He
said he did not go to the accident scene the day it occurred. He said that
Raisbeck and the others had talked about going for food in Waterloo or Sun
Prairie and does not know why they would have been on Missoun Road. He said
he does not know of Missouri Rd. to take you anywhere and is not a short cut to
either of the piaces they talked of going to that day.

McCoy said he describe Raisbeck as a friend. He said that once before he was
with Raisbeck on a “road trip” and Raisbeck drove to fast. He said he did not like
hanging around him that much. He said they played sport games together. Also,
he said they lived about one block away from one another.

McCoy said he does not want to testify at trial. He was informed he might be
required to testify if the case goes to a trial. He said he does not want to be
involved in the trial. He said the lawyer or investigator representing Raisbeck

- has not contacted him. s
e — “ﬁ-—'—"‘_ﬁ_‘“““—*-—-

__—H_w“‘——ah
McCoy was informed he may receive a subpoena at a later time for a court
appearance as a witness. He said he would call the D.A's office and leave
information on how to contact him if he goes to Alabama or maves from his
current address.

He said his father had abused him and is the person that broke his mother's
back. He said he has no contact with his father.

Lo o wr
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Det. Steven Greiber M/ MAR 5 ¢ 2005
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No. 2006AP2851-D

13 Attorney Sommers is aware of this option. In addition
to 1litigating this disciplinary case before the referee,
Attorney Sommers has also written a series of letters directly
to the court and individual justices trying to persuade this
court to intervene in his case or to rule directly on various
complaints and allegations against ADA Humphrey, the district
attorney's office, the OLR, specific OLR staff, and others.”

€14 In December 2006, after the Sommers and Humphrey
complaints were filed, Attorney Sommers filed a letter in the
supreme court alleging malfeasance by the OLR. He sent a
similar follow-up letter directly to the supreme court justices.
These documents were submitted to the court for review pursuant
to SCR 22.25(8).

{15 The court typically considers such complaints against

the OLR premature when—as here—the person alleging the

et

4

i

|
/

5 ITn his filings to this court Attorney Sommers has made
allegations of unethical and/or criminal conduct against a
number of entities and individuals including the Dane County
District Attorney's office, the circuit court, the OLR, both
referees, and most of the supreme court Jjustices. He has
specifically named the following individuals: ADA Humphrey,
Detective Judith Boehm, Dane County Deputy Sheriff Gnacinski,
Accident Reconstruction Specialist Robert Krenz, Deputy District
Attorney (DDA) Judy Schwaemle, ADA Timothy Verhoff, District
Attorney Brian Blanchard, Judge Paul Higginbotham, Judge Robert
pekowsky, Judge Daniel Moeser, OLR Director Keith Sellen, OLR
Counsel Julie Falk {now Spoke), Referee Russell Hanson, Referee
Stanley Hack, Chief Justice Shirley S. Abrahamson, Supreme Court
Justice N. Patrick Crooks, and various unnamed clerk's office
staff who are accused of intentionally removing documents from
the court record. These allegations far exceed the scope of the
matter before the court today, and many of the named individuals
have had no formal opportunity to respond to Attorney Sommers'

claims.
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PETERSON
JOHNSON
MURRAY

Michael P. Crooks

merocks@opjmiaw.com

September 19, 2008

Joseph Sommers

Attorney at Law

7 North Pinckney Street, Suite 225-B
Madison, W1 53703

RE:  In thc Matter of the Disciplinary Proceedings
Against Joseph L. Sommers, Attorney at Law
Case No. 06AP2851-D
Our File No. 1098-0393

Dear Mr. Sommers:

My firm has been retained by Robert Krenz with respect to the defamatory statements you recently
made about him on the WIBA Qutside the Box broadcast. The same holds true for the untrue

statlements on your website,

As you know, during that broadcast you stated that Robert Krenz testified falsely on Paul
Humphrey’s behalf during the Raishack trial. You well know that he never testified at trial. You
also stated that Robert Krenz’s testimony constituted the crime of falsc swearing. Clearly, accusing
my client of perjury that he did not commit constitutes libel under the law. Additionally, during the
broadcast, you encouraged listeners to visit your website. On this website, you once again make
allegations that my client testified falsely and was involved in what you believe to be a conspiracy
in the prosecution of Adam Raisback. These allegations against my client are untrue, and constitute

slander under the law.

Mr. Krenz has provided iestimony on numerous occasions now, and at no point has he lied under
oath, or committed the crime of false swearing as you allege. My client has become aware of your
false and defamatory statements made about him and intends to seek all redress available under the

law.,

It is a crime in Wisconsin to intentionally “communicate any defamatory matters to a third person
without the consent of the person defamed.” Wis. Stat. § 942.01(1). Wisconsin’s criminal
defamation statute defines defamatory matter as, “anything which exposes the other to hatred,
contempt, ridicule, degradation or disgrace in socicty or injury in the other’s business ot occupation.”
Wis. Stat. § 942.01(2). In addition to permitting criminal prosecution for defamation, Wisconsin
also allows for civil claims of defamation for any communications that tend to harm the reputation
of another so as to lower him in the estirmation of the community or to deter third persons from

PETERSON, JOHNSON & MURRAY, 5.C.
Attomeys at Law

Ninth Floor | 3 South Pinckney | Madison, Wisconsin 53703 | P: 608.256.5220 | ¥: 608.256.527C | www.pjmlaw.com
MILWAUKEE | MADISON | KENOSHA | MANITOWOC | CHICAGO
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Peterson, Johnson & Murray, 8.C.

Joseph Sommers
September 19, 2008
Page 2

associating or dealing with him. (See Wis. Stat. J. L. Civil 2500; Zinda v. Louisiana Pacific Corp.,
149 Wis. 2d 913, 921, 440 N.W.2d 548 (1989); Restatement 2d, Torts § 559 (1977)). Mr. Krenz is
a mechanical engineer who frequently testifies as a reconstruction expert in accident cases. Your
comments about his alleged pegjury in offering expert testimony fall squarely within both the
criminal and civil definitions of defamation.

My client requests that you immediately remove any defamatory or negative remarks about him that
are posted on your website, or any website. My client further requests that you publicly retract the
statements recently made about him on the WIBA broadcast. Lastly, my client requests that any
other written defamatory remarks made about him be immediately repealed.

If you fail to honor my client’s request, I will have no choice but to bring legal action against you.
In addition to a criminal and civil claim, I believe that the ethical rules governing lawyers also
pertain to the remarks you made about my client. Supreme Court rule 20:3.6 states:

SCR 20:3.6 Trial publicity

(a) A lawyer who is participating or has participated in the investigation or
litigation of a matter shall not make an extrajudicial statement that the lawyer knows
or reasonably should know will be disseminated by means of public communication
and will have a substantial likelihood of matcrially prejudicing an adjudicative
proceeding in the matter.

(b) A statement referred to in par. (a) ordinarily is likely to have such an effect
when it refers to a civil matter triable to a jury, a criminal matter, or any other
proceeding that could result in deprivation of liberty, and the statement relates to:

(1} the character, credibility, reputation or criminal record of a party, suspect in
a criminal investigation or witness, or the identity of a witness, or the expected
testumony of a party or wiiness. . . .

Additionally, Supreme Court rule 20:8.4 states: “It is professional misconduct for a lawyer
to. . .(c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation.” Based on these
rules, should you chose not to honor my client’s requests that you retract the statements made
against him, I will have a duty to report your misconduct to the Office of Lawyer Regulation.
Additionally, should you choose not to retract the statements made on the WIBA broadcast, I will
have no choice but to put the radio station on notice of the defamatory nature of your on air
interview. Given that broadcasters can be legally responsible for the content of their programs which
they know to be false and defamatory (see, e.g., Maynard v. Port Publications, Inc., 98 Wis. 2d 555,
565-66, 297 N.W.2d 500 (1980)), I doubt very highly that any station will continue to run your
stories.
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Peterson, Johnson & Murray, S.C.

Joseph Sommers
September 19, 2008
Page 3

Thank you for your consideration and for your anticipated decision to retract and repeal any
statements, oral or written, made about my client. Please provide me with copies of the retractions
by September 25, 2008.

Very truly yours,

PETER: ' MURRAY, S.C.

Michael P. Crocks

MPC:GMK:kg
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PETERSON
JOHNSON
MURRAY Michael P, Crooks

merooks@@pimlaw.com

October 1, 2008

Jeff Tyler Tim Scott

General Manager Program Director

Clear Channel Communications, Inc. Clear Channel Communications, Inc.
2651 South Fish Hatchery Road 2651 South Fish Hatchery Road
Madison, W1 53711 Madison, WI 53711

RE: In the Matter of the Disciplinary Proceedings
Against Joseph L. Sommers, Attorney at Law
Case No. 06AP2851-D
Our File No. 1098-0393

Dcar Mr. Tyler and Mr. Scott:

Please be advised that I represent Robert Krenz with regard to slanderous and defamatory remarks
made about him by Joseph Sommers during a recent broadcast of your show, Outside the Box. If
these staterments are not retracted on the air, and if additional statements of this nature are made on
your show, my clicnt intends to pursue legal action.

As you will sce in the enclosed letter to Mr. Sommers, broadecasters can be held legally responsible
for the contents of the programs which they know to be false and defamatory. Although you may
not have been previously aware of the false and defamatory nature of these comments, pleasc
consider this correspondence to be your legal notice that any suggestion that Robert Krenz
committed perjury or false swearing at any time while under oath is untrue, defamatory and warrants

legal action. Such slander has a strong possibility of significantly impacting his business of service

as a reconstruction expert. As such, should you chose to continue to air Mr. Sommers’ unirue and
defamatory remarks, my client will pursue all redress available to him under the law.

Thank you for your consideration and for your anticipated cooperation. If you have any questions,
please do not hesitate to contact me.

Very truly.yours,
PET RS/N' ' MURRAY, S.C.
/

Michael P. Crooks

MPC:GMK kg

PETERSON, JOUNSON & MURRAY, 8.C,
Attorneys at Law

Ninth Floor | 3 South Pinckney | Madison, Wisconsin 53703 | P: 608.256.5220 | I': 608.256.5270 | wyww.pjmlaw.com
MILWAUKEE | MADISON | KENOSHA | MANITOWOC | CHICAGO
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Joseph Sommers

From: Joseph Sommers <sommerslawoffice@msn.com>
Sent: Friday, March 30, 2012 9:42 AM

To: ‘Dee Hall'

Subject: RE: Release of Supreme Court opinions

Dee:

This is my response:

“Our Supreme Court is shameless beyond characterization. After all this time, this was the best they could
do? And of course. Justice Crooks’ blatant conflict of interest is dare not mentioned a single time. For reasons
that the Supreme Court knows, their decision is my legal demise. Luckily for Raisbeck and a few others, |
overcame Kangaroo Courts. 1 could not overcome my own. However, our bitterly partisan Supreme Court has
proved that they could unite against a common enemy, me. The honor of the Wisconsin Courts has been
upheld.”

| would appreciate it if you would print it in its entirety,

joe

From: Dee Hall [mailto:DHall@madison.com]
Sent: Wednesday, March 28, 2012 1:58 PM

To: Joseph Sommers; pines@cwpb.com
Subject: FW: Release of Supreme Court opinions

Dear Lester and Joe:

] will be contacting you Friday morning for reaction to whatever decision the court has made in these cases. What is the
best way for me to reach you on Friday morning?

Sincerely,

Dee J. Hall

Reporter

Wisconsin State Journal
1901 Fish Haichery Road
Madison, Wis. 53713
{(608) 252-6132

{608) 252-6119 (fax)
dhall@madison.com
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Assistant DA Humphrey, Sommers both get 30-day license suspensions, fines in years-ol... Page 1 of 2

% madison.com

Assistant DA Humphrey, Sommers both get 30-day license
suspensions, fines in years-old case

30,2012 2:25 pm

After years of contentious proceedings, the Wisconsin Supreme
Court on Friday suspended the law licenses of Oregon defense
attorney loseph Sommers and Dane County Assistant District
Attorney Paul Humphrey for 30 days each for their actions in a
controversial case that concluded in 2005.

The two also must pay hefty fines stemming from the cases.
Sommers was fined $47,306 while Humphrey was assessed

$16,242. Both had vigorously fought the ethics charges filed
against them by the Office of Lawyer Regulation,

The disciplinary action taken Friday against Sommers was less than
what the court's referee had recommended, while the discipline
meted out against Humphrey was more severe than had been
recommended.

"The sanctions stem from a criminal case against Adam Raisbeck, who was charged with homicide by negligent use ot'a motor
vehicle after a 2001 fatal rollover crash in eastern Dane County. One man died and another was injured in the Sept. 1, 2001,
crash near Marshall.

After three and a half years of legal wrangling, a Dane County jury in 2005 voted to acquit in the case, which hinged in large
part on the speed with which Raisbeck, then 17, was driving and whether he hit the brakes as he drove into a curve.

Justice David Prosser issued a strong dissent in the discipline against Humphrey, a 20-plus-year veteran of the Dane County
District Attorney's Office.

"] believe a suspension of Attorney Humphrey is unwarranted and unfair and that the procedures followed in this case,
especially the long delay in this court, are so irregular that they undermine confidence in the lawyer regulation system,”
Prosser wrote. "Attorney Humphrey was left twisting in the wind for three and one-half years while this court struggled to
resolve the intractable Sommers matter.”

Chief Justice Shirley Abrahamson acknowledged the cases dragged on too long, but she strongly rebutted Prosser's charge
that the handling was unfair.

Abrahamson wrote that while cach matter was considered separately, the court determined that the intertwining facts in the
complaints made it important to decide both disciplinary cases at the same time,

"No one anticipated that the Sommers case would take three years before it came here for oral argument," Abrahamson wrote.
"Nothing irvegular or sinister here."

Multiple infractions

Humphrey was found guilty of two violations of Supreme Count rules for [ying to the court about the whereabouts of crucial
crash scene photographs that Sommers had been seeking to support his assertion that Raisbeck wasn't speeding.

Sommers was cited for an outburst in which he accused Dane County Circuit Judge Robert Pekowsky of running a "kangaroo
court” and For engaging in prohibited pretrial publicity, including repeated allegations of prosecutorial misconduct against
Humphrey.

http://host.madison.com/wsj/news/local/crime_and_courts/assistant-da-humphrey-sommers-... 4/8/2012 |#18-a
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Assistant DA Humphrey, Sommers both get 30-day license suspensions, fines in years-ol... Page 2 of 2

A referee for the Supreme Court recommended that Flumphrey be publicly reprimanded. But the majority of the court felt
more harsh discipline was warranted. Prosser disagreed. Justices Annette Kingsland Zicgler and Michael Gableman did not
participate inn either case.

In his defense, Humphrey had blamed sloppy draftsmanship and a heavy caseload for what he characterized as mistakes
rather than intentional misconduct.

Madison attorney Lester Pines, who represented Humphrey, reacted to the discipline by saying, "Justice Prosser wrote in his
dissent from the majority’s opinion (that a} 'suspension of attorney Humphrey is unwarranted and unfair.' I agree with Justice
Prosser.”

Between 1985 and 2010, the Supreme Court had disciplined 28 elected district altorneys, assistant district attorneys and
municipai attorneys, according to a State Journal review.

'An unusual case’

In the Sommers case, the court unanimously agreed to the 30-day suspension rather than the 60 days recommended by OLR
in part because of Humphrey's actions in the Raisbeck case. The Sommers decision noted that the court rarely imposes
suspensions of less than 60 days but, “This is an unusual case that calls for an unusual result.”

The court also declined to assess the full $94,612 in costs against Somimers, as is its usual policy, and opted instead to order
that he pay half.

Sommers' defense revelved around what he charged was pervasive misconduct by prosecutors, judges and police in the
Raisbeck casc. He also had alleged that OLR committed misconduct in the investigation and prasecution of the ethics
complaint against him, And he had asked the entire Supreme Court to recuse itself from his case.

e tnm

In a prepared statement, Somimers remained defiant: "Our Supreme Court is shameless beyond characterization. After all this
time, this was the best they could do?

"For reasons that the Supreme Court knows, their decision is my legal demise. Luckity for Raisbeck and a few others, |
overcame kangaroo courts. I could not overcome my own. However, our bitterly partisan Supreme Court has proved that they
could unite against a common enemy: me."

http://host.madison.com/wsj/news/local/crime_and_courts/assistant-da-humphrey-sommers-... 4/8/2012 |#18-b
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Cullen
Weston
Pines
& Bach

A Limifed Liability
Partnership

RECEWED

Anorneys at Law F E B 0 7 2007

122 West Washington Avenue OFFICE OF LAWYER
Suite 900 REGULATION

Madison, Wisconsin 33703
{608) 251-010%

{608) 251-2883 Fax
www.cwphb.com

February 5, 2007

Mr. Keith L. Sellen

Director

Office of Lawyer Regulation
110 East Main St., Suite 315
Madison, WI 53703-3383

Re:  Grievance Against Joseph Sommers
Dear Mr. Sellen:

I .am hereby submitting a grievance against Attorney Joseph Sommers

Lee Culien

Lester AL Pines

Steven A. Bach

Alison TenBruggencate
Carol Grob

Linda L. #larfst

Curt F. Pawlisch
Jordan Locb

Tamara B, Packard

tilise Clancy Ruoho
Nicholas E. Fairweather
Kira E. Loehr

Of Counsel:
Cheryl Rosen Weston

(hereinafter "Sommers”) for having violated SCR 20:8.4(g) which provides that a
violation of the attorney’s oath is misconduct. The rule specifically states that:

“It is professional misconduct to violate the attorney’s oath.” The attorney’s oath
states, in relevant part, at SCR 40.15: “T will maintain the respect due to courts of

justice and judicial officers.”

In a press release issued today, Sommers made the following statement:

Mitch Henck, one of the premier names in Wisconsin talk radio endorsed {on the

air) Joe Sommers for the Wisconsin Supreme Court. This continues the trend

transcending the political spectrum in realizing that our judicial system must be

foremost about justice. The priority of justice appears to have little place in the

campaigns of either Annette Ziegler or Linda Clifford. Both have shown no
willingness to discuss the critical issues of: 1) the growing indifference to
wrongful convictions; 2} prosecutors and judges acting above the law;

3) prosecutions commenced as favors; and 4) what is really behind ever-
expanding litigation.

Unfortunately, much of the Wisconsin media appears like-minded. Those who

want to tind out what the media is withholding should visit

www.SommersborSupremeCourt.conr. Here you can learn, among other things:

How innocent defendants plead out every day in Wisconsin courts, and to how

jucdges are permitted to get away with falsifying the record,
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Mr. Keith 1.. Seflen
February 5, 2007
Page 2 Cullen Weston Pines & Bach LLP

Sommers’ website neither substantiates his claim that innocent defendants plead
out every day in Wisconsin courts, nor explains how judges are permitted to get
away with falsifying the record.

Sommers has made an unsubstantiated attack on the courts of this state and its
judges by categorically stating that judges are accepting guilty pleas from
innocent defendants and that judges are liars. Such statements are designed
deliberately to undermine public confidence in the judiciary. A public attack of
this sort on the integrity of the courts is prohibited by the attorney’s oath and is
a violation of SCR 20:8 4.

The full text of Sommers” media release is enclosed.

Very truly yours, RECEIVEQ
FEB 0 7 2007

OFFICE OF LAWYER
REGULATION

CULLEN WESTON PINES & BACH LLP

Lester A. Pines

LAP:hkb
Enclosure
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Suprente Qourt of Wisconsin

OFFICE OF LAWYER REGULATION
110 EAST MAIN STREET, SUITE 315
MADISON, W1 53703-3383
Telephone: (608) 267-7274 Ext. |
Toll Free: (877)315-6941 Ext. |
Fax: (608)2067-1959

KEITH L. SELLEN Web Site:  www.wicourts.gov/olr
DIRECTOFR
: OR INVESTIGATORS:
CENTRAL INTAKE JONATHAN ZEISSER

CATHE L HAHN
CYNTHIA SCHALLY
ALICE O'MAHAR

ELIZABETH ESTES
DEPUTY DIRECTOR

FFebruary 22, 2007

Atty. Joseph L. Sommers

Sommers Law Office

P.0. Box 244

Oregon, WI 53575-0244 PERSONAL AND CONFIDENTIAL

Re:  Correspondence Regarding Grievance of Atty. Lester Pines
Dear Atty. Somimers:

I am the Intake Investigator assigned for the preliminary evaluation of Atty. Pines’
grievance. [ have enclosed a copy of the written grievance for your review. Attorney Pines
alleges that your January 4, 2007, letter to the Supreme Court Justices constitutes an ex-parte
communication and that a press release issued February 5, 2007, violates that attorney’s oath.

Please take this opportunity to review Atty. Pines’ concerns, as well as your own
records, before providing a response. [ will expect a response by Thursday, March 15, [ can
be reached with any questions or concerns at (877) 315-6941, ext. 200. Thank you for your
cooperation in this matter.

Very truly yours,

Gom i

Jonathan Zeisser
Intake Investigator
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Videotape Deposition of PAUL JIUMPIHREY, VOL. L1, 4/22/08

L O

case?

A Ldon't know. Maybe after it was charged. But 1
don't remember specifically.

Q@ Now. the Gary Hebl that talked to you in this case,
he's a lawyer; correct?

A No. Idon't know if' I can answer that. ¥ don't know
if Gary Hebl talked to me about anything in this
case.

Q Tthink you just testified. did you not. that you

thought that maybe Gary Hebl talked o you after this

case was charged?
Maybe. Maybe.
Are you aware of a Gary Heb! wheo is a lawyer?
I know that therc is a Gary Hebi that is a lawyer.
He's also a politician; correct?
I'wasn't aware of that,
You were not aware that the Gary Hebl is an ¢lected

OO 0o »

politician sitting in the Wisconsin Assembly?
A Not the lawyer.
Q Yes, the l[awyer.
A [ thought that was a different person.
Q  And how many times have you had conversations with
Gary Hebi, the lawyer?
A Lver?
Q Yeah.
Page 425

A Tdon't know,
Q  Well, five, six. ten?
A When I was in law school, interviewed with the Hebl
firm as a law clerk. So I don't know. Severak
Q So when you were in law school what did you say, you
interviewed?
A With the Hebl firm for a law clerk job.
@ Did you ever work with the Hebl firm?
A No.
Q Outside of after law school, how many times did you
talk to Gary Hebl?
A Tean't really say.
Q Well, did you talk to him five times?
A Ican'treally say.
Q0 What do you think? What's the best estimate you can
give?
I don't know.
Can you tell us whether it's mote than ten?
No.
Can you tell us ifit's more than 257
No.
Can you tell us ifit's less than 257
No.
Can you tel} us if it's more than 507
No.

-0 OO0 0
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Q Can you tell ifit's less than 507

A No.

Q Can you tell us it it's more than 757

A 1don't believe it's more than 75.

Q Now, Gary Hebl docsn't do eriminal law, does he?

A Every once in @ while I think,

Q Hedoes. Okay. And outside of business, can you
think ot any reason why you would talk to Gary Hebl?

A OQuitside of what?

Q@ Outside of business, outside of your job dutics as a
DA, have you ever taiked to Gary Hebl?

A Well, Fdon’t recall. Tt's possible. Pm active in
the Dane County Bar. It's possible.

Q  And do you reeall ever talking to Gary Heb! in
connection with the Dane County Bar?

A FPve answered the question as best 1 can. 1 really
don't know when I talked to Gary Hebl, how many times
or in what context.

Q My question is this: Can you recall whether or not
you've ever talked to Gary Hebl in connection with
the Dane County Bar?

A Fdon't know.

Q  What other ways would you talk to Gary Hebl besides
business and the Dane County Bar?

A ldon'tknow. Can't think of any.

Pape 427

QDo you constder Gary Hebl to be a friend?

A No.

0 Do you consider him to be a friend of any of your
superiors?

I don't know.

[s he a friend of Timothy Verhoff?

Fdon't know.

Is he a friend of Judy Schwaemle?

I don't know.

Friend of Brian Blanchard?

[ don't know.

Now, in this matter, did you ever talk to Gary Heb]
and discuss with Gary Hebl the victim in this case
working with you?

A 1don't recall
Q Well, if a civil attorney ealls up the district

D3O »rl 0>

attorney’s office and requests that they undertake a
prosecution, do you consider that to be permissible?

A 1 seppose it could be under certain circumstances.
If they're a victim of a crime or something, sure.

(? How about if they do it because they're representing
somebody on a civil matier?

A We get that every once in a while. Usually T don't
make those decisions, They go right to the deputies
because they're the ones that do the intake decisions

Page 428

24 (Pages 425 to 428)

Verbatim Reporting, Limited (608) 255-7700
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Pmsecumr says data missing on traffic death scene.

By Witke Miiler

zﬁ) 5 The Cap:!ai Times
P af A‘prosacutor told udge Tuesday that the Madi-

.-son, Palice: Departnient no longer has any of the

rmeasurements taken by officers at a traffic death
‘scene last year.

The dispule came in Li\e case of Maria Ledeczma-
‘Martinez, 24, who is charged with homicide by neg-
ligent operation of a motor vehicle in connection

“with an accident last: summer that claimed the life
of Grete Merz, 67 a tounst from Germany.

Merz a.nd her husband were crossing West Wash-

inglon Avenue at South Fairchild Street when Le-
dezma-Martinez allegedly ran a red light while
making a turn and struck and killed Merz.

" Assistanl Districl Allorney Paul Humphrey, ina
hearing on whal cvidence must be Lurned over Lo
the defense before teind, said @ disgram ol the acci-
dent and dealh scene, purportedly Lo a scale of ]
inch equals 20 feet, is the only document thal ex-
ists. e said the defense could make ils own caleu-
lation of measurements [rom the diagram.

Stale Assistant Public Defender Luis Cuevas de-
manded that he be given the aclual measurements,
and said there was no way he could prepare for trial
in the case if hre did notl have them.

Although Humplurey insisted the measurements
of e accident scene no longer exist, an incredu-
lous Dane County Circuit Judge James Martin said
someone had to have initial measurements in order
Lo make (he dingram Humphrey provided.

Martin ordered Humphrey to produce measure-
ments as they related to different items shown on
the diagram. The judge set a deadline for producing
the numbers and indicated he would probably not
Aliow testimony on measurements at Lhe trial if the
delense did not have them’ -

E-mail: mmilier@madison.com R
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Summary of Testimony: Raobert Kreuys.

M. Krenz will testify about his raining and experienee in the arcu of motor vehicle
aceident veconstruction, including his BS and MS degrees, and his professional trainmg
subsequent 1o that. He will testify about his professional experience in motor vecie
accident reconstruction and his prior testimony as an expert in the arca of motor velicie
accident reconsirnetion. He will testify about his other eredentials including
memberships in certain professional organizations and specialized training and rescarch.

He will testify that he reviewed the reports in this case, including those of Depuly
Guncinski, his dingrams, and the photographs. He also visited the scene of the erash and
made some of his own measurements and obscrvations. 1lc concluded that Deputy
Gnacinski's measurcnienis and the diagram were cotrect,

He wilf testify that based on his experience and obscrvations and measurements, etc.. and
(o & reasonable degree of scientific certainty, the speed of the Raisbeck vehicle at the time
it began 1o skid was between 73-81 mph. He wilj testify that these speeds do not account
for energy loss duc o striking trees, bushes, etc. The cerilical speed of the curve was 60
wiph. He will explain what those figures mean and how he got to those conclusions.

He will teslify aboutl energy based analysis and critical speed analysis, their differences,
and his lechniques. He will testify about the scuff marks and what they signal regarding
braking or other activitics of the Raisbeck vchicle. He will testifv that 1( does nel appear
that the driver of the Raisbeck vehicle Jocked the brakes prior to leaving the road. e
will testify about how he canic to his conclusions and other obscrvations about the crash
and its cause and effect.
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Transcript of Hearing - HUMPHREY (Day Two) 7-11-07
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Page 332
times. August 15 -- yeah, I guess they are all on the
same day.

Do you agree in looking at Exhibit 39 that it fairly
and accurately portrays the e-mail exchange that you

had with Mr. Krenz on August 15, 20027

o S T

Would you further agree that the last page of exhibit

39, page 3 of 3, is the summary of testimony of Robert {

Krenz that you drafted? ///

/
No. He drafted it. -

Okay. And that summary is generated after the
exchange of e-mail, correct?

No.

You weren't refining the summary by means of the
exchange of e-mail?

Right. It was created while we were e-mailing.

All right. Isn't it fair to say that this last page
of Exhibit 39 summarizes the final analysis of Robert
Krenz?

Tt summarizes the analysis at that time. I don't know
if it was the final because there was a final analysis
much later than that. I don't know 1f it really
changed this or not.

The Raisbeck case came on for a hearing again on

August 22, 2002, correct?

VERBATIM REPORTING, LIMITED (608) 235-7700
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1 p We'll move from the left. The furthest left one is
2 about 22 to 23 feet, the next one is about 48 feet,
3 the next cone is about 49 feet, and the last one is

4 about 82 to 83 feet.

5 o] Thank you. And the e-mails that you talked about

6 that went back and forth from you and Paul Humphrey,
7 they were dated, correct, August 15, 20027

8 A I think you have those.

9 Q Just look at it there.

10 A Yes.

11 Q and did I give you a copy of the summary yet? Have
12 we entered that into evidence or nc?

13 A T don't know.

14 Q Okay.

15 MR. SOMMERS: Can you mark this?
16 (Exhibit 6 marked for

17 identification).

18 Q First I'm handing you what is marked as Exhibit 6.
19 . Do you/ggg/thgjfﬁggg;xgg;iggﬂpLﬁyﬂth@gzwwm

- o - e

20 ,//{A E;vindicates that it's a summary of restimony of

21 f/ Robert Krenz.
22! Q mhat's a document that was prepared, correct, by ;
2{ Paul Humphrey?
24" A I don't know. I would have to assume that.

25\\\ Q sut it wasn't prepared by you?
[
89
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21
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25

A

Q

“~

— i

A

0

‘\

It was not. .

It was prepared after your conversations with ”-\

)
Paul Humphrey? et

RS b

—

I don't know when it was prepared.

Well, at the top, does it give a fax date up at the
top from the DA'S Office?

Yes, it does.

What date is that?

August 23, '02.

MS. SCHWAEMLE: 1I'd like to clarify
something here. Does the copy that you have
that is marked Exhibit 6 have any date on it?

MR. SOMMERS: Sure. Right at the
top. If you want to use this one instead,
we'll do that.

There's no date that it was prepared, but there is a
fax date.

From the Dane County DA's Cffice?

Well, yes. Your ccpy is better.

MR. SOMMERS: How about we take
this off and mark this one as an exhibit then?

{Exhibit & remarked for

identification.)

Qkay. Now you've been handed a new marked

Exhibit 6, and at the top you can read that pretty
y

.-‘/'

. 90
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what to put in your summary as it related to

braking?

/—,_.- B et st "
B Yes. e
o T
Q. Wasn't it your conclusgion that you could say

to a reasonable degree of gcientific certainty
that there was no evidence of locking of
brakeg? P

A. Yes. __n__,.,_ﬂ_«w-ﬁ_”"“—"*“””_“"ﬁ—_‘mwWMW—.w..MM

\TST\MHMﬁTHﬁTEW§€EH;€;;ntell me to take out the part
about applying brakes because you couldn't say
to a reasonable degree of scientific certainty
that brakes were applied, or scomething along
those lines?

A, Yeah, and my concern, and I don't recall the
gpecific wording, my éoncern wag that I
couldn't define how wmuch the brakes were being
applied. I mean, whether they're very lightly
or nearly to full braking.

Q. Did your conclusion about this braking-- Well,
when did you first give me the preliminary
speed estimate?

A. That was late February I believe of last year.

0. vyou followed it up then in the summer, June or
July, with your conclusion, after you've done

the analysis; correct?
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S~

///‘ ™
A,

R

fqigT;EigwwwmeW"wumem,khmwmﬁy e N
Yes, the phrasing and I, as I talked about-\

with Mr. Sommers, I couldn't define the degree
of braking, but I could define that it was not

locked wheel. P

Now, when you didwfﬁggfmﬁﬁgﬁwyou d

id the
summary, there was a certain phrase that was
underlined in there; do you remember that? I
think it is exhibit?

MR. SOMMERS: Seven.
MR. HUMPHREY CONTINUING:
Seven; 1s that correct?
Yes, I didn't do this, but there is a second
to last sentence of the last paragraph is
underlined.
Now, sometime subsequent to that, didn't I
have a discussion with you about what they
really want to know is whether your conclusion
ig whether brakes were applied at all?
Yes.
Is that when you provided me the explanation
for that it's imprecise science, but there is
some evidence that braking may have occurred?

Yes.

Okay. How long ago was that that we had that

142
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it was not necessary nor does it appear possible for me to specifically define the
degree to which the black marks were generated by skidding or critical speed
scuffs throughout the entire course of those marks. As | have emphasized in my
communications with Attorney Humphrey the black marks are relevant in that
they represent energy loss with some braking. The distinction between "braking"
and "tire marks" was unfortunately lost in the course of the questioning at the
hearing.

7) Second, on page 158 of the transcript (a copy of which is attached as
Exhibit 2 to this affidavit), in an attempt to provide a succinct answer | responded
"ves" when | should have provided a more complete answer. My "yes" signified
the idea that | believed at the time of the hearing (as | believe now) that some
braking occurred before the car left the roadway. My “yes” answer was not
intended to imply that a specific description of the brake application was a

necessary component to my opinion. As | discuss above in this affidavit, this is

not the case.

8) Attached to this affidavit as Exhibit 3 is an accurate hard copy of e-mail

communications between me and Attorney Humphrey. These communications

e

are consistent with two memories | have. First, that Attorney Humphrey talked at

times about reserving my testimony for rebuttal, if needed, in the Raisbeck case
so that discovery regarding my opinions might not be needed. Second, that |
communicated to Attorney Humphrey on multiple occasions that my analysis did

not depend on a professional determination on my part regarding the specific

degree of braking.
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9) Since braking and my opinions about braking have become such a
-“‘—W"'—J—‘W&\*‘“‘

focus in the Raisbeck case, be advised ihatévhen looking at photographs from

thﬂescenelnotethatthe black ‘marks in the final feet before the car leaves the

roadway suggest brakingﬂnote two lines in close parallel that suggest marks

e
made by a set of treads in a manner consistent with locked wheel {or near locked

wheel) braking in those final feet. However, this observation does not alter my

et
ettt e

energy analysis or my opinion of the vehicle speed. /

Bl o foe

Robert J. Krenz, P.E/
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1 today's hearing we sought to get all of the e-mails

2 between Humphrey and Krenz and there exists one and Mx.

3 sormmers has a copy of 1t already.

4 MR. SOMMERS: I don't believe I do have a <cOPY of

5 it. I guess if she's willing to givé it, I would ask that

6 the court order that they provide me with all of the

7 e-mails. Is that what she's willing to say?

8 MR. SCHWAEMLE: Yes, One exists and I'm fairly

9 confident it was already sent to him but I will be happy
10 to send it again.

11 THE CQURT: Okay, you will have those.

12 MR. SOMMERS: I think his own affidavit disputes
13 that there's only one e-malil.

14 THE COURT: This is a case that we need to get

15 tried and I sense now that having these decisions made,

16 for better or for worse depending on where you sit, it 1is
17 incumbent upon everyone sitting at the table to open book
18 this case wherever possible, absolutely, because let's

19 just get the facts before the jury.

20 MR. SOMMERS: Your Honor, I guess what -- 1 have
21 nevg;fseenﬂthigmé:ﬁgiiwﬁéforéféﬁd“I“tellwyou ,,,,, lwkgow what I
22 Eﬁ;w because\this e-mail -- and I know we can do igkﬁgy.
23 Even in the very first paragraph of this e-mail I see why
24:f they never gave it to me. It's a bombshell and I den't
25 know —-— can 1 raise it now?

e e
10
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THE COURT: You got motion time and I hear these
exchanges about what McCoy said. That's what
cross-examination is about and the jury gets to hear the
whole thing laid out, both sides get a chance to ask him
why he said what he did, when he said what he did, to whom
he may have said it, all these things. Presumably they
can come oul in cross-examination and, you know, we nave

opportunities to destroy the credibility of a witness. IL

..

maY,wQFkinilddn;t know.
. "MR. SOMMERS: Your Heonor, is it okay if I just

read this e-mail then into the record?

THE COURT: I don't think now is the approp;} te

time to do it.

"MR:”SOMMEES?WWTBWéHdWEBWEHéxféeord I think, Your
Honor, this is —- this is the biggest --—

THE COURT: It should come in in some fashion as
part of a motion. It's not coming in now. This reporter
is exhausted and gave up her time and she reports
elsewhere this afternoon. We are off the record now.
Thank you very much.

MR. SOMMERS: Your Honor, 1it's - my client's
condition for bail, I asked to have one condition changed.
My client right now's been very good, as you know, on
conditions of bail. His employment has changed. There's

been a rule that he can't —--

11
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. By £d Treleven
Wisconsin State Journal

A jong-running vehicular
homicide case against a Mar-
shall man took a serious blow
Thursday when a Dane County
judge said the prosecutors’ key
expert witness cannot testfy at
the mial.

Circuit Judge Daniel Moeser

barred crash analyst Robert
Krenz from testifying at the wial
of Adam Raisbeck, 20. Raisbeck
was ¢harged nearly three years
ago with homicide by negligent
driving for causing the death of
Jerry Pageloff, 33, on a rural
Marshall road on Sept 1, 2001.

Moeser's decision was pun-
ishment for prosecutors’ failure
o promptly twm over e-mail

messages between Krenz and

* Assistant District Attormey Paul

Humphrey, who was assigned 1o
the case at the time. In the mes-
sages, Krenz said that Hum-
phrey could say that Raisheck
had applied, but not locked, his
brakes before his car left Mis-
souri Road and rolled over in a
soybean feld.

Despite the messages, Hum-

phrey continued o say in cowrt
and in a letier to Raisbeck’s at-
tomey. Joe Sommess. that Krenz
did not know whetiher Raisbeck
had applied the brakes before
the crash. Raisbeck's speed has
been a key jssue in the case.

Moeser ruled that the failure
to promptly num over the e-
mails was a violation of discov-
ery — the process by which op-

!O/ﬁ (~L %J'ro\f

Prosecution loses key expert witness in vehicular homicide case

posing sides in a legal dispute
share information before a case
is tried.

“The state's case is obviously
very danaged.” Sommers said.
*I'm appreciative of what Judge
Moeser did.”

Deputy District Atiomeys
Jucy Schwaemile and Tim Ver-
lroff, who took over the case
from Hurmnphrey earlier this.

T owrrakd

year, declined comment.
Moeser put the case on hold at
PrOSecutors’ Tequest so they can
appeal to the state 4th Tristict
Court of Appeals.

The case had been scheduled
ta go to tdal on Now. 15.

Contact Ed Treleven at
etreleven@madison.com
or 252-6134.

e
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the very end- of the marks.

24

Videotape Deposition of ROBERT KRENZ, P.E., 4/8/05

Did you ever tell Paul or anybody, was it ever your
position in this case that you would be able to
testify that the driver of the Raisbeck vehicle
never locked his brakes prior to leaving the
roadway?

In an instantaneous -- well, I want to make sure
that the jury has a clear understanding of my answer
to you, and we're looking at an entire distance of
roughly 82 feet of skid marks, and my opinion would
be it was not locked through there, but, by the time
it left the road, could there have been the end of
that mark being locked, the answer to be yes. The
answer fo that 1s yes.

So if I understand it correctly, tell me if I'm
right or wrong, this is not your position that it
does not appear that the driver of the Raisbeck
vehicle locked the brakes prior to leaving the road?
For the totality of the marks, I would say yes; for

the end of the marks, I'd say no, it's not true at

ot

that he never locked his brakes prior to leaving the
road? It's that simple; right?

Yes.

Did you ever tell Paul Humphrey that you would be

€1

-VERBATIM REPORTING, LIMITED

’ [
So isn't this real simple? You just cannot testify'“\\\\

3

\
\

/

e

—
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Videotape Deposition of PAUL HIGGINBOTHAM 5-9-08

Yes.
Okay.
Yes.
Now, you would agree then, would you not, that

this would at least be prima facie evidence,

Krenz's affidavit, that, one, the experl summary

provided was false?

It would seem like that,.

And you would also agree that this would also
be -- Krenz's affidavit is contradicted by his
sworn testimony?

That would seem so.

And you would agree that if Krenz's sworn
testimony is that to a reasonable degree of
sclientific certainty the brakes had never been
locked and he says here in his -- in his sworn
atfidavit that the brakes had never -- that --
that he said the brakes were locked or near
locked, that that means basically beth sworn
statements cannot both be true?

That's a reascnable conclusion to reach.

In fact, there's no other conclusion to reach,
there?

Probably not.

QOkay.
172

1s
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228

28

Videotape Deposition of JUDGE ROBERT PEKOWSKY, 5/20/08

Q  And it was done by Verbatim, and this is page 61;
correct?

A It's certain to be accurate. Thank you.

Q And fel's go down to the bottom. There's a circle,
And you would agree that there the question is, "So
isn't this real simple? You just cannot testify that
he never locked his brakes prior to leaving the road?
1t's that simple; right?" To which Krenz testified,

"Yes"?
21 A That's what it says.
22 Q So you would agree, too, that Krenz's testimony right
23 there again is in direct contradiction to his
24 prior --
25 A [t seems to be contradictory to me.
Page 237
1} - his prior sworn testimony? Now, you would agree
2 that there's such a thing as false swearing? You're
3 aware of that; right?
4 A Yes.
5  Q And false swearing basically is if one testifies on
6 two separate dates to two things that are
7 contradictory knowingly?
3 A Okay.
9 Q That's laymen's definition.
0 A Allright.
I Q Wouldn't you agree that here there is at least a
12 prima facie case that that's what occurred in this
13 case?
14 A These things suggest that, yes.
t5 O And will you agree that someone should be at leas
16 obligated to look into it?
17 A Yes.

MR. 5O

—Tet's have these two
apled together and have that marked as an

3
20 exhibit please.
21 (Exhibit 30 marked
22 for identification)
23 Q I'm handing you what has been marked as
24 Lxhibit No. 30, and that's pages 79 and 94, is it
25 not, of Robert Krenz's testimony on April 8, 20057

Page 238

24
- 25

that? "That it's the photograph that indicates that

the brakes were tocked prior to leaving the roadway.”
Or it's that photograph. Yeah. "That photograph
just prior to leaving the roadway.” And he says,
"Just prior to, yes.”

A Yes, I secit.

Q Now, that photographic cvidence that he is talking
about is the very same photographic evidence that
Paul Humphrey was responsible for not being produced
in court because he told Deputy Gnacinski to remove
the subpoenacd evidence.

A Were you asking me?

' Yeah. You would agree, would you not, that the fact

that this photographic evidence is the same
Page 239

photographic evidence that proves an expert summary
and expert testimony was false is, in itself, very
disturbing?

A It's certainiy a concern,

Q You would agree, would you not --

A What I don't remember is what Judge Higginbetham did
with it or anything, and I'm not remembering what --

Q@ The deposition testimony was not in Font of you ever
beeause you were gone as of summer of 2004, His
testimeny in front of Judge Higginbotham, though, was
in front of you, as was the atfidavit.

A You mean it was part of the file?

Q Tt was part of the fiie and, actually, something |
had raised in my motion of May 4, 2004, Now, the
point ['m just trying to get to right row is you
would agree, would you not, that it is a very
disturbing, let's say, coincidence that the
photographic evidence that Humphrey had not produced
in court on August 22, 2002 is the very same
photographic evidence that proves that the expert
summary is false and proves that the expert testimony
is false?

A Tdon't know. [ can't tell from all this.

Q  You would agree, would you not, theugh, that there

should be some investigation into whether or not that
Page 240

N

P A Would have certainly concluded. I A Looks like it. Ve
2 Q Good 2 Q Youwould agree, would you not, that, in regards to 3 N\
3 MR. SOMMERS: Now let's have this 3 the top of page 79, basically Mr. Krenz is testifying @5
4 marked as an exhibit, 4 that the photographie evidence that relates to the
5 (Exhibit 29 marked 5 brakes being locked is the cvidence that relates to
6 tor identification) 6 basically at the edge of the road?
7 Q This is page 61 of Robert Krene's deposition of 7 A Canlgetalittle closer?
8 I think that is identified at the 8 Q Surc.
9 9 (Witness locking at exhibit)
0 10 A 1sec that, yes,

11 Q Would you agree, too, that, on 94, he reiterates

60 (Pages 237 to 240)
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Videotape Deposition of KEITH SELLEN 4-14-08 Volume 2

=

A. -- to your knowledge and he thought that they wer

!
and he testified that he -- that they we%EE;EL/lt

e

--—-""’"'_-'__J_-m- ' . 3 - P .
sounds~Iike a contradiction in facts that -- that

would very likely be false.

Q. OCkay. Don't you agree tnat that has been
absolutely established in this cass? Now, go up
te his testimony to what he said. Isn't 1t true
that when Krenz -- go up to that paragraph. Isn't
it true that when Krenz testified on April 7th,
2003, he said that to a reascnable degree of
scientific certalnty there was no evidence that
the brakes had been locked?

A. Uh-huh.

Q. OCkay? And would you not agree that this -- just

aaE;9wTwaaézsngégggi\HH%\\\\
later on that that was

that was Krenz has admitted

on that specl

not his true opinion?

Okay. As 1t relates to the fact of the wheel

locking, I agree.

iTference. I think we talked about this the
other day.

Q. All right.

A. There's just a little wrinkle about locked or

nearly locked wheel braking, uh-huh.

Q. 350 you would agree just on that narrow 1ssue Krenz

353
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Deposition of MARGERY MEBANE TIBBETTS 8/15/08

testimony as shown on Exhibit No. 172

17

18 &

15 |

21
22
23
24

25

You'll have to direct me to the exact lines agai;&;;\?\“\

can compare them.

Sure, we can do that. Tt's pretty simple.

They appear to be inconsistent.

Not inconsistent, they are in direct conktradiction,
correct?

L wouldn't say direct, but I would say they don't mesh
up. 1 would say they're inconsistent.

Why would you say it's not in direct contraction?
Because wording is not identical.

S0 the concepts are in direct contradiction?

Right.

2o§ Q

Okay. Good. Did you e&er ask Robert Krenz to why he
would have testified on April 7, 2003, in a matter
directly contradictory to what he testified to on
April 8, 200572

I don't have a specific recollection one way or

You would agree, would you not, that if a
district attorney put an expert witness up to commit
false -- strike that.

You would agree, would you not, that if a
district attorney had an expert testify falsely, »that

would be malfeasance?
112
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Videotape Deposition of KEITH SELLEN 4-14-08 Volume 2

criminal charges?

. Tt's -- it is possible that it can happen. The
rules provide that 1f our office receives I think
the word is "credible information” of an
attorney’s possible criminal conduct, that we may
rafer it to an appropriate criminal law
enforcement authority.

Q. All right. And yocu would agree, would you not,
that the known -- the elicitation of perjured
testimony would be a crime by a criminal defense

attorney?

A. ?izﬁigg,tha%4S~trﬂéT‘yes. '“‘_~—‘&“¥‘&‘hﬁ\

what I alleged in regards to Paul Humphrey and
Robert Krenz was substantiated, 1t could -- it

could have possibly led to Paul Humphrey being

criminally charged?

t is possible, yes,

Q. Okay. And would you agree, would you not, that if
Paul Humphrey was criminally charged, by -
definition Robert Krenz could alsc possibly be
criminally charged?

A. No. Those are separate gquestions. I mean, in the
relationship of these facts it is possible, but

it's not necessary. Depends on an analysis of who ~

396

And so you would agree, would you not, that ig\\‘\\\‘
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Videotape Deposition of KEITH SELLEN 4-14-08 Voluime 2

knew what when and it's -- it's nct a conclusion
you can draw just simply because they were both
involved in the case.

All right. And you would --

1t depends on who knows what the true Ffacts are
and who's reporting it. It may depend upon what
information they had shared between each other,
all of that. So, I mean, we're ktalking
hypothetically so I have to answer hypothetically.
All right. But if it was substantiated that
Robert -- or that Paul Humphrey had knowingly
elicited false testimony from Robert Krenz --
Uh-huh.

-- you would agree, would you not, that then
Robert Krenz would by definition ke a possikle
witness in the prosecution of Paul Humphresy?

Yes. It i1s possible, uh-huh.

And you would agree then, would you nobk, by
definition whoever was charging Paul Humphrey
could then expand the prosecution to charge Robert

Krenz?

It 1ls poessible, yes.
Okay. And so -- and you would agree, would you
not, that if Attorney Tibbetts set things in

motion that led to Robert Krenz being charged

397
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Videotape Deposition of KEITH SELLEN 4-14-08-Volume2
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- ’/_.“,.-v -
//z‘} Not this particular case. I'd heard of theissue,

s
7

Q. Okay. And that testimony was going -- that case
was ongoing at the time of her investigation,
correct?

A. Right.

(. And i fact, he never testified on her behalf
until after her investigation was concluded?

A. According to the documents you showed me, that '

appears to be right.

(2. Yes. And so wouldn't you agree that if she
terminated her relationship with Mr. Krenz, for
one, he then could not testify on her behalf?

A. No. I presume she would hire another expert.

. All right. But though Mr. Krenz couldn't testify,
could he?

A. Well, under the scenario you're proposing to me.

Q. He could not testify, correct?

A. Right.

Q. All right. And are you aware -- and -- and --
ane, are you making an assumption that this is the
onty time Robert Krenz has worked for Attorney
Tibbetts?

A. Idon't have any other knowledge of any other
cases.

Q. Okay. Well, did you have knowledge of this case
prior to today?

3%56-37'6—%-«.“\\

P LT . -

like I testified before, recently.

(. So you're saying prior to you sitting here today
you have never had any information given Lo you
that -- that - that asserted in specific that
Attorney Tibbetts had used Robert Krenz in Green
County Case 04-CV-2537

A. Not that specifically. I don't recall seeing that
before, but -- uh-huh. I remember hearing about
it, like I mentioned before, that she or her firm

had retained Mr. Krenz for a case like I mentioned :

to you before. That’s what [ remember now.

Q. Isn't it true actually what you just have
testified to is false? Isn't it true that you
have received -- that you received in specific an
e-mail that actually gave the case number?

A. [t's possible, Mr. Sommers. I just toid you I
donr't remember if today.

Q. Well, isn't it possibie actually that you received
that in the not-so-distant past?

A. If you can show it to me and 1 would recognize it,
I might, but I don't remember it today.

Q. Well, isn't it true that you actually received
that very e-mail from reporter Dee Hall?

A. Again —
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(. That information was passed on to her ﬁﬁc‘l"shg_
passed it on to you in an e-mail?

A. When would this have been?

Q. I'm asking you. You're saying as we sit here
today --

A, Uh-huh.

Q. -- Dec Hall did not tell you in an ¢-mail that
Attorney Tibbetts had been retained -- Attorney
Tibbetts had retained Robert Kyenz in Green COU}{)’/

Case 04-CV-2557 -

A. It's possible. e T

answered.

MR. SOMMERS: All right.

MS. FALK: And the witness has
testified that he does not recall the
specitic e-mail,

MR. SOMMERS: Yes, and I believe
that that testimony is faise and --

MS. FALK: And [ will also indicate
that the attorney -~ that Attorney Sommers is
getting argumentative with the witness.

MR. SOMMERS: Well, all right.

Q. You recognize that you have an obligation, do you
not, to testify truthfully?
Page 378

A. Yes.

Q. All right. Good. Now, and you have -- and you
recognize, do you not, that for an attorney to
testify that they do not recall when they do
recall, that would not be truthful?

A. [ agree.

Q. Okay. Lel's go to -- okay. Where is three of --
[ have these letters mixed up. [ was trying to
find the letter that you received. Here. All
right. Go to -- what letter is the -- February
8th, 2006, letter. Here we go. Okay. That was a
letter, did you not, last week concede that your
office had received from me?

A. I believe I did.

(3. Allright. And let's go to page 3.

A. (Witness complies.)

Q. Would you agree, would you not, that in the
paragraph that is -- that has the -- that says
fourth?

A. Okay.

Q. That in that paragraph [ basically raise the issue
of Attorney Tibbetts?

A. Yes.

Q. I basically ask you to how she was chosen?

A. 1see that, yes.

Page 379
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calculations by Deputy Gnazinski; Humphrey's alleged
failure to comply with court orders and subpoenas to
turn over evidence; Humphrey’'s alleged subpoena of
witnesses to come in to the district attorney’s office
to provide statements related to the Raisbeck case;
and the deputy district attorneys’, including both
deputy district attormey Timothy Verhoff and deputy
district attorney Judy Schwaemle, asserted failure to
investigate Humphrey’s handling the Raisbeck matter,
and a potential scheme by the district attorney’s
office to “cover up” misconduct, malfeasance, and
criminal conduct allegedly engaged in by Humphrey
during the Raisbeck trial, as well as other criminal
trials. See copies of Humphrey depositions, Gnazinski
deposition, and Krenz deposition made part of the
attached Affidavit of Julie M. Falk.

Sommers has abused his powers 1in taking the
depositions of the Dane County investigators, as well
as the Dane County district attorneys, in order to
enter into a fishing expedition to prove a cover up,
misconduct, malfeasance, and c¢riminal conduct on
behalf of the district attorney’s office during both
the Raisbeck trial, as well as other criminal trials

handled by Humphrey.

The actions of the district attorney’s office and
its investigators during the Raisbeck trial have no
relevancy to the four corners of the disciplinary
complaint, are not likely to lead to the discovery of
admissible evidence, and are not relevant to Sommers’
affirmative defenses, as it relates to Sommers’
misconduct. This disciplinary action is not about any
alleged misconduct or malfeasance on behalf of the
district attorney’s office, but alleged migconduct by
Sommers during the course of the Raisbeck trial.

om retrying

C. Sommers should rohibd
r§ciplinary proceeding.

The QLR already thoroughly investigated
allegations of misconduct, as it relates to Humphrey's
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actions during the Raisbeck trial,/ The CLK determined
~rat  Humphrey engaged it misconduct, brought the
allegations of misconduct to the Preliminary Review
Committee, which found cause to proceed against
Humphrey, and a hearing was held, where Referee
Russell Hanson found that Humphrey engaged in
misconduct. See Referee Hanson’s August 2, 2007
Report and Recommendation attached hereto. Humphrey's
disciplinary matter is currently on appeal with the
Wisconsin Supreme Court.

Sommers has made it clear he disagrees with the
allegations the OLR brought against Humphrey and
velieves OLR should have prosecuted Humphrey for
further alleged wmisconduct. Sommers’ disciplinary
proceeding is not the correct forum for Sommers to
retry the Humphrey disciplinary matter and delve into
any instance of misconduct or malfeasance that Sommers
believes the OLR should have charged against Humphrey
in Humphrey’s disciplinary proceeding.

ITT. OLR is entitled to a protective order as to the
whole of the pre-charging process.

Sommers should be prohibited from deposing as to
any aspect of the pre-charging process, because: {a)
he is not entitled in this proceeding to investigate
the specifics of OLR’s investigation of him; (b) SCR
22.40(1) preciudes the OLR from providing its file,
notes and documents collected during the investigative

process; (c) Sommers cannot delve into information
that is privileged; {d) Sommers cannot obtain
information that is subject to the work product
doctrine; and {(e) Sommers is not entitled to delve

into the issue arising out of OLR’s processing of this
matter prior to dits filing of the disciplinary

complaint.

A. This referee already concluded that Sommers’
cannot bring a counter-claim against OLR alleging

malfeasance.
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Deposition of MARGERY MEBANE TIBBETTS 8/15/08

Q Did you ever —-- as of right now -- do you think that
an objective cursor could find that it could affect
your impartiality to be investigating Paul Humphrey's
subordination of perjury of Robert Krenz at the same
time that you had a business relationship with
Robert Krenz?

A I didn't feel that it affected my impartiality at all.

Q Did you think that a reasonable perscn could be
concerned that it could?

A Based upon the nature of my practice and the nominal
dealing with Mr. Krenz, I don't think that they would
believe it was a conflict,.

Q Now, you are aware, are you not -- well, one, would
you agree that if you concluded that Robert Krenz
committed perjury on behalft of Paul Humphrey, that
that would have been serious misconduct on the part of
Robert Krenz?

A Well, that's not my duty and responsibility as a
commlittee member or as an investigator. We are not to
make credibility determinaticns. We just investigate
and take down the facts and cur committee does not

/' make credibilit

Q Well, in regards tc whether or not

dete

Robert Krenz commiltted perjury on behalf of

\\\\\\Hfaul Humphrey, did you ever investigate that?
23
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Deposition of MARGERY MEBANE TIBBETTS 8/15/08

O

—

I did.

5 did you talk to? ) \\\\\\‘\\\

I talked with all of -- as I recall, T talked with all
of the witnesses that were involved in the matter that
we as a committee thought were pertinent. 1 remember
interviewing members of the DA's Office. T remember
interviewing Mr. Krenz.
For example, did you ever interview Deputy Gnacinski?
I believe that was assigned to another committee
member to do.

In fact, nobody ever interviewed him, correct?

T believe she had troubles locating him and speaking
with him. T remember she was frustrated with that.
The answer is no one spoke to Deputy Gnacinski,
correclt?

I don't believe so.

No one spoke to Deputy Sewell, correcl?

T don't recall.

Did anyone speak to Judge Pekowsky?

I believe that was assigned Lo another committee
member.

You believe someone spoke to Judge Pekowsky?

T'm not positive, but we divvied up the list of
witnesses.

We'll get to that in a second. Do you believe someone

24
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TRANSCRIPT OF TELEPHONIC PROCEEDINGS, 3/12/09

providing would be documentation contained in
our file. I am in the process of putting
those documents together.

REFEREE HACK: In response, are you
prepared to provide all of that?

M3. FALK: I'm not prepared to
provide all of it at this point, but I will
be providing all of those documents as soon
as I can review the files and get all those
documents together.

REFEREE HACK: My polnt is are you
objecting to the --

MS. FALK: Not to number three, noc.
With regard to number four, he asked for all
information, evidence contained in OLR's
file pertaining to their investigation of
whether Expert Robert Krenz committed
perjury con behalf of the Dane County
District Attorney's Office.

Essentially with regard to number four,
basically the OLR's jurisdiction is to
investigate attorney misconduct and not

foT
misconduct of an expert witness. / The \\\

Office of Lawyer Regulation has not

investigated or initiated an investigation as

9
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TRANSCRIPT OF TELEPHONIC PROCEEDINGS, 3/12/09

I

i
}

to whether Expert Robert Krenz committed

Ny

qf perjury/so the OLR would have no
:f\‘dUCumentation with regards to number four.
So we're not objecting to it. We're just
indicating we d¢ not have any dﬁcumentation.
The only issue would be with regard fo

document request number two which asks for
Mr. Sellen's brief/memorandum to the PRC, hut
it is the OLR's position that, under 22.40,
the memorandum to the PRC is confidential
information, that it is the work product of
Attorney Keith Sellen and our agency, and
also under 22.07 with regard to the
Preliminary Review Panel procedure, it does
indicate that the meetings and deliberations
of the PRC are private and confidential, and,
therefore, the OLR would be asserting that it
is not entitled to submit document request
number two due to the confidentiality of that
document.

REFEREE HACK: Mr. Sommers, your
response.

MR. SOMMERS: First, your Honor, in

regards to her complaint about the format of

my motion or whatever, I really don't know

8
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TRANSCRIPT OF PROCEEDINGS, 5!27109

61l
REFEREE HACK: She said yes. It's
been asked and answered.
Q Ts that answer true? Was that answer Lrue, yes oOr
ne’?
pa As I was attempting to indicate, the --

MR. SOMMERS: Your Honor, T would
ask that she give a responsive answer.
Q Was that answer true, yes or no?
REFEREE HACK: She is attempting to
answer the question. I'm going to let her
answer the question because that's one of

the major issues that you're raising this

morning. So let her answer the guesticn.
//AQTME“%Ifgfrsaw this tf%nscript last week after I learned
that I was going to be subpoenaed here today. In
reviewing it, as I look at the response, 1 believe
that T may have said "I didn't" and the court
reporter may have put "I did," and as I indicated, we
would not have investigated whether Mr. Krenz

committed perjury but we would have investigated any

allegations against Mr. Humphrey. So I wanted to

clarify that.
REFEREE HACK: Before you go

further, I think, in our conference, I raised

the question of whether or not that

Verbatim Reporting, Limited (608) 255-7700
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16 EAST STATE CAPITOL
P.0.Box 1638
MADISON, WISCONSIN 537011688

Shirley S. Abrahamson Telephone (608) 266-1880 A. Jehn Voelker
Chuef Justice Facsinle (608) 267-0640 Director of State Courts

fon P, Wilcox Web Site: wwiv.wicourts.gov

Ann Walsh Bradley Comelia G. Clatk

N. Patrick Crocks Clerk of Supreme Counl

. David T. Prosser, ir.
Patience D. Roggensack
Lowis B. Butler, Ir.

Tustices

February 12, 2007

Mr. Joseph L. Sommers
P.0O. Box 244
Oregeon, WI 53575-0244

Mr. Joseph L. Sommers
7 N. Pinckney Street, Ste. 225-B
Madison, WI 53703

Re: Complaint against Keith Sellen and OLR
Dear Mr. Sommers:

vour correspondence asserting & complaint against the
Office of Lawyer Regulaticn (OLR), staff counsel Julie Falk, and
OLR director, Keith Sellen has been forwarded pursuant to SCR
22.25 (8) to the Supreme Court. The court has reviewed your
complaint and the supporting materials.

SCR 22.25 provides a procedure for evaluating allegations
of misconduct or malfeasance by lawyer regulation system
participants. ' -

When a respondent makes such.an allegation in the context
of a pending disciplinary proceeding and the allegations involve
the substance of the alleged disciplinary violations, it is the
court’s general ractice—to—deem. the allegation premature and

espondentmggggﬁgg_gction will b
proceeding. Tt is appropriate for the referee to
consider such allegations - in the context of the disciplinary
proceeding in the form of a counterclaim or challenge to the

—. T s

e
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Page Two
February 12, 2007
Mr. Joseph L. Sommers

complaint. "If vyou are not satisfied with the referee’s
resolution of the matter, you retain the right to appeal the
referee’s determination. If, upon conclusion  of the
disciplinary proceeding, Yyou remain unsatisfied with the

resolucion of the allegations against the OLR, you retain the
right to initiate an allegation of malfeasance or misconduct
pursuant to SCR 22.25. :

Accordingly, no furthexr action will be taken regarding your
complaint at this time.

Sincerely yours,

Shirley S. Abrahamson
Chief Justice

SSA:jac
cc: Referee
Keith Sellen
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OFFICE OF THE CLERK

Suprene Qourt of Wisconsin

110 EAST MAIN STREET, SUITE 215
P.O. Box 1688
Mapison, WI 53701-1688

TELEPHONE (608) 266-1880
FACSIMILE (608) 267-0640

Web Site: www.wvicourts.gov

To:

Julie M. Scott

Office of Lawyer Regulation
110 E. Main Street, Ste. 315
Madison, WI 53703

Joseph L. Sommers
Sommers Law Office
P.O. Box 244

Oregon, WI 53575-0244

Stanley F. Hack

Hack & Brodkey, S.C.
200 E. Ravine Drive
Mequon, WI 53092-6052

Thomas J. Basting
125 N. Hamilton St., #905
" Madison, W1 53703

February 10, 2010

Carol Kornstedt

Office of Lawyer Regulation
110 E. Main Street, Ste. 315
Madison, W1 53703

David C. Rice

Asst. Attorney General
P.0O. Box 7857

Madison, WI 53707-7857

William J. Weigel

Office of Lawyer Regulation
110 E. Main Street, Ste. 315
Madison, WI 53703

You are hereby notified that the Court, by its Clerk and Commissioners has entered the following

order:

No. 2006AP2851-D

Office of Lawver Regulation v. Joseph L. Sommers

On December 1, 2009, respondent-appellant, Attorney Joseph L. Sommers, filed a letter
with this court asserting that he was unable to file his Statement on Transcript in his appeal from
a Report and Recommendation filed by Referee Stanley Hack on October 16, 2009 because a
“significant number of transcripts relating to this matter are not reflected on the Record Index.”
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Page Two
February 10,2010
No, 2006AP2851-D Office of Lawyer Regulation v. Joseph L. Sommers

By order dated December 14, 2009, this court directed the clerk of the supreme court to
prepare an index of the record filed by Referee Hack in this matter and provide the referee and
cach of the parties with a copy of this index. The parties were then directed to file a list
identifying any additional documents or transcripts in their possession that they believe should
supplement this record on appeal within 14 days of receipt of this index. The Clerk of Supreme
Court provided the parties and the referee with a copy of this index on January 5, 2010.

The responses were due January 19, 2010. The Office of Lawyer Regulation filed a
response dated January 14, 2010. Referce Hack filed a response dated January 18, 2010,
accompanied by some additional documents that have been filed in the record in this matter.
Attorney Sommers did not file a response to the index. A copy of the current record index as of
February 9, 2010 accompanies this order. Therefore,

IT IS ORDERED that on or before February 24, 2010, Attorney Joseph Sommers shall
file his Statement on Transcript in the above-captioned matter.

Ziegler and Gableman, I.J., did not participate.

David R. Schanker
Clerk of Supreme Court
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10.

11.

RECORD INDEX

Office of Lawyer Regulation v. Joseph L. Sommers
2006AP2841-D

Updated February 9, 2010 to include exhibits
provided by Referee Stanley Hack
(changes in boldface)

Deposition of Janet Boehnen, August 7, 2007. [Condensed copy, missing marked
exhibits.]

Deposition of Robert Krenz, P.E., August 8, 2007. [Condensed copy (no exhibits
marked). ]

Deposition of David Gnacinski, August 17, 2007. [Original, including marked
exhibits.]

Transcript of Reporter’s Notes of Proceedings before Referee Russell Hanson,
August 22, 2007. [Condensed copy (no exhibits marked).]

Transcript of Reporter’s Notes of Proceedings before Referee Stanley Hack,
October 18, 2007. [Original, including marked exhibits.}

Transcript of Reporter’s Notes of Proceedings before Referee Stanley Hack,
October 31, 2007. [Original (no exhibits marked). ]

Deposition of Jeanne M. Higuera, January 7, 2008, [Condensed copy, including
marked exhibits. ]

Deposition of Robert Krenz, P.E., January 14, 2008. [Copy, missing marked
exhibits.]

Transcript of Reporter’s Notes of Disciplinary Hearing in the Matter of Joseph M.
Sommers before Referee Stanley Hack, February 29, 2008. [Original (no exhibits
marked).]

Transcript of Videotape Deposition of Keith Sellen, April 9, 2008. [Copy,
missing marked exhibits.]

Transcript of Videotape Deposition of Keith Sellen, April 14, 2008. [Copy,
missing marked exhibits.]
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12.

13.

14,

15.

16.

17.

18.

19.

20.

21.

22,

23.

24,

25.

26.

Transcript of Videotape Deposition of Keith Sellen, April 15, 2008. [Copy,
missing marked exhibits. ]

Transcript of Telephonic Proceedings before Referee Stanley Hack, May 5, 2008.

[Printout (no exhibits marked).]

Transcript of Reporter’s Notes of Proceedings before Referee Stanley Hack, May
9, 2008. [Original (no exhibits marked).]

Transcript of Videotape Deposition of Judge Robert Pekwosky, May 20, 2008.
[Original (no exhibits marked).]

Transcript of Telephonic Proceedings before Referee Stanley Hack, May 21,
2008. [Original, missing marked exhibits.]

Transcript of Telephone Conference before Referee Stanley Hack, May 22, 2008.
[Original (no exhibits marked). ]

Deposition of Margery Mebane Tibbetts, August 15, 2008, [Original, missing
marked exhibits.] ‘

Transcript of Reporter’s Notes of Proceedings before Referee Stanley Hack,
August 15, 2008. [Original, including exhibits 1-5 and 7-19.]

Transcript of Reporter’s Notes of Proceedings before Referee Stanley Hack,
August 28, 2008. [Original, including marked exhibits. ]

Transcript of Reporter’s Notes of Proceedings before Referee Stanley Hack,
September 8, 2008. [Printout, including exhibits 6- 18.]

Transcript of Reporter’s Notes of Proceedings before Referce Stanley Hack,
September 25, 2008. [Original, including marked exhibits. ]

Deposition of Detective Janet Boehnen, November 20, 2008. [Condensed copy,
missing marked exhibits.]

Transcript of Reporter’s Notes of Proceedings before Referee Stanley Hack,
March 3, 2009. [Original (no exhibits marked).]

Transcript of Reporter’s Notes of Telephonic Proceedings before Referee Stanley
Hack, March 12, 2009. [Original (no exhibits marked).]

Transcript of Reporter’s Notes of Proceedings before Referee Stanley Hack,
March 27, 2009. [Original {no exhibits marked).] .
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27.

28.

29,

30.

31.

32.

33.

Transcript of Reporter’s Notes of Telephonic Proceedings before Referee Stanley
Hack, April 30,2009. [Original (no exhibits marked).]

Transcript of Reporter’s Notes of Telephonic Proceedings before Referee Stanley
Hack, May 18, 2009. [Original (no exhibits marked).]

Transcript of Reporter’s Notes of Proceedings before Referee Stanley Hack, May
27, 2009. [Original, including exhibits 1-5.]

Transcript of Reporter’s Notes of Proceedings before Referee Stanley Hack, May
28, 2009. [Original, including exhibits 6-37.]

Transcript of Reporter’s Notes of Telephonic Proceedings before Referee Stanley
Hack, May 29, 2009. [Original, referencing exhibits from 5/27 and 5/28/2009.]

Transcript of Reporter’s Notes of Proceedings before Referee Stanley Hack, June
15, 2009. [Original, including exhibits 1-57.]

Transcript of Reporter’s Notes of Proceedings before Referee Stanley Hack, June
16, 2009. [Original, referencing exhibits from 6/15/2009.]
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New Text Document
1, Kevin P mcCoy, swear that the following 1is true:
uaisbeck for the hearing on January 2 2004.
after this I called and talked to Assistant district attarney paul Humphrey. pPaul
Humphrey told me that I did not have to be in court on January 2. Because of what
sr. Humphrey toid me, I did not show up for court.

cetween fall of 2002 and october 21 2003, I have been interviewed several times by
police officers, investigators about Adam Raisbeck and the accident he was in.
T have told them the same story over and over and they keep asking me the same

me the same questions. I don't

questions, I don't know why they keep asking )
understand why th i nu_me_that they _do_not believe-iter————0u.

2. when I met on October 21, when I met with Paul Humphrey and another

talked again about the Adam Raisbeck case.
They again accused me of lying. At that time, no one gave me a subpoena and at that
time, no one asked if I had been served with a subpoena.

at with assistant district attorney Paul
f 03. At that time I talked

1. I was subpbeﬁaed by adam

man, we

3. october 21 was the secon time I met
Humphrey, I met with him earlier, I believe around June o

with Paul Humphrey about the Raisheck case.
T went to court in June because I received a paper that I thought was a subpoena,

saying that I had to be in court that day.

A1l of the above 1s true. and I sa

N Vars
y so under oath, C%%i;ﬁf 9%225?2*

Kevin MccCoy DCB 5/6/85
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DISTRICT ATTORNEY
DANE COUNTY

January 20, 2004 Confidential Personnel Matter

SRIAN W. BLANCHARD

Dising, Aliomey

Assistant District Attomey Paul Humpnray

JUDY SCHWASMLE . -

Deouy st avomsy Dane County District Attorney's Office
N ] Room 523, City-County Building

Sy et Aoy Madison, WI 53703-3346

Deouly Orstngt Allomey
Juvemig Unig

TIMOTHY R, VERHOFF Dear Mr‘ HumphrEY'

Deouty Disingt Antomay

Crnmmnal Tratie
2 Misaemesanor Uni
Follewing my investigation, this is a formal reprimand that will

SUZANKME C. BEAUDOIN . - . -
manager. be placed in your personnel file here in this ofiice and also at the State
VizhmaHfilness Unid - . . .

Prosecutors Offica. It relates to one intentional action and one
MNANCY 5. GLSTAZ intentional omission by you in connection with one witnass in the

Manager,

Defered Prosaculion Uni - P\ a |S beck case.

MARLYS K. HOWE
Manager,
Domesiic Vialenzz Unit

The intentional action was your seeking a warrant for the arrest
of witness Kevin McCoy for his "failure to appear” for a trial that you
knew had been postponed in advance of the trial. This warrant couid
have resulted in McCoy's arrest and his sitting at least a night in jall
for not appearing at trial that you knew had not occurred. The
decision to seek this warrant was an abuse of your authority and was

not justified by any compeiing circumstance. JUdgas and iaw -
enforcement should have confidence that proposed ordars and
warrants sought by this oifice are merited and well supported. This

NANCY L MAVES
QHice Seraces Sucenasar

as neither.

The intentional omission was failing-to disclose to opposing
counsel in any form the oral statement of the dafandant, made to
McCoy and recorded by Det. Greiber, uniii after opposing counsat
focused on this witness and | began looking intc the matter. The
statements were powerfully incriminating and were beyond doubt
statements you would want to elicit at a trial. Even beyond the fact
that it is the universal practice of Dane County assistant district
attorneys to promptly turn over zll such reports to move litigation
forward and to avoid unnacessary litigation over claims of "trial by
ambush,” these were clearly statements explicitly coverad under
Section 971.225(1)(b), stats. These were defendant statementis of
which you were aware in handwritten form cn the eve of one
scheduled trial and which you possessed in final written form on the
eve of a second scheduled trial. | am troubled by your expianation
that you intended never to disclose this report because you did not
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Paul Humphrey, Esq.
January 20, 2004
Page 2

want to drag Det. Greiber into this case, and hoped that some day you would possess
for discovery purposes a similar statement of McCoy independently taken by Det.
Anderson. This ad hoc approach shows a serious lack of appreciation for the

significance of our discovery obligations.

Your action and your omission have the potential to diminish the confidence of
the courts, defense counsel, law enforcement, and the public that this office plays fair,
does not harass witnesses, and does not hide the bail. These constitute abuses of your
authority as a prosecutor to, in the first instance, avoid unnecessary harassment of
witnesses and, in the second instance, comply fully with both the spirit and the letter of
our discovery oblfigations. If you repeat either of these forms of abuse of authority, the
full range of discipline would be avaifable to me, including termination of your

empioyment.

Your explanations for the warrant and the withheld report demonstrate to me that
you cannot fairly represent the interests of the state in the Raisbeck case. For example,
your statement that you did not want to turn over to the defense the report of the McCoy
interview because you did not'want o invoive Deis Greiber in inis case indicaies o me -
that you will distort ordinary criminal justice procedures and practices of this office in this
case because of the strong feelings you have about defense counsel in this fawsLit.
These emations have unfortunately clouded your judgment on this case. For these
reasons, | am asking Judy Schwaemle and Tim Verhoff to assume responsibility for the
Raisbeck file. | know | can count on you to cooperate fully with Judy and Tim in taking
over the file, making sure that all discovery is made, and preparing for trial.

In addition, i require that in the future you comply with your discovery obligations
by promptly providing to opposing counsel or pro se fitigants complete copies of all
reports—police or investigator-generated, crime laboratory, criminal histories, etc.—in
any case to which you are assigned, unless there is a potential justifiable reason not to
do so, such as a need to protect the identity of an informant, danger that a separate
investigation could be jeopardized, someone’s privacy or reputational interest would
unduly and unfairly at risk, etc. In any instance in which you seek to withhold a report or
a portion of a report, you must obtain approval of a supervisor to do so. You also may
not direct an investigator or law enforcement officer not to prepare a written report
without first obtaining approval of a supervisor. Also, should you become aware of any
discoverable statement that is not documented or summarized in a report, you are
required to prepare a summary of that statement and provide it to defense counsel.
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Paul Humphrey, Esq.
January 20, 2004
Page 3

| hope that this reprimand allows you to reflect on your duties as a prosecutor {0
investigate, charge, and prosecute cases with vigor and determination, but without a
“game playing” mentality. Please reread at your earliest convenience Sec. 971.23,
stats.. and SCR 20:4.4 and SCR 20:3.8. | appreciate that you feel "set up” by defense
counsel in this case, but prosecutors are not permitted to engage in “tit for tat” tactics in
response to abusive defense tactics, and your actions potentially undermined the
reputation and credibility of this office.

You are reminded that Employee Assistance information is available through the
State Prosecutor's Office at the state Department of Administration to assist you with
any personal problems you may have that may be affecting your ability to carry out your

work duties.

Your work classification is covered by a collective bargaining agreement. If you
believe this action was not based on just cause, you may appeal this decision through
that agreement's grievance procedure.

Sincerely,

T0 Gt

Brian W. Blanchard

C: DDA Judy Schwaemle
DDA Timothy Verhoff
Stuart Morse, Wi-DOA
John R. Burr, Association of State Prosecutors
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Deposition of JEANNE M. HIGUERA };.7’0‘8""”

- e

A Not specifically, no.

A. Dwasn't involved in that at all. v

. - I
(2. Okay. And no one has ever come to vou and told /
you that? ;
A. That he -- that he signed a warrant? L

(3. No, that he signed off on an affidavit.

(3. Has anyong gone aver Paul Humphrey's sworn
affidavit with you?

Nz

AL No. e 9
(0. Never? P : 0
AL NM il
Q. Bz anchard has never asked you about it? 12
A. No. I've never discassed the case with Brian. 13
Q. All right. The Office of Lawyer Regulation has 14
never asked you about it? 13
A. No. 1 ¢)
Q. Okay. Nobody -- has Timothy Verhoflever asked 17
you about it? P18
A. No. L
(). No one has? 20
A. No one. F21
Q. Okay. I'm handing you what is Exhibit No. 6 and L 22
this is a sworn affidavit of Paul Humphrey. | 23
Please take a look at that and go to the second D24
page. Okay. Please read me that top paragraph. ’ 25
Page 65 |
A. That the case was postponed by the court later |
that week but the district attorney's office was o2
unable to focate MeCoy to call im off. ;3
(3. Okay. Now, in regards to Kevin McCoy though, is i 4
you did -- you were able to call off Kevin McCoy : 5
il you so decided? Lo
e MS FALK: Objection. It calls for 7
sch ulalion. T 3
Q. Allright. It's true though that you were able to i9
call Kevin McCoy to call him off? P ' 10
A. We had those two numbers. ] i
Rt So-bastealty-on-Octobier 7dth through 12
Qctober 27th if you so decided, you could have 13
called those numbers to inform Kevin McCoy that 14
N tig trial was off? L ;2
. Correct.
Q«_SQ,“maﬁeasleiﬁﬁMft you agree F 17
then that line 3 s somewhat disingenuous? 18
MR, RICE: De you mean untrutiful? 9
MR. SOMMERS: [ said disingenuous. 2 20
A, Can you define what that means? !
Q. Disingenuous means deceitful, not the full truth, 22
misteading. 23
A. You're asking for my opinion on this line? 24
Q. Yes. 25
Page 66

A. As to the truth of it?

(). Yes,

A. I-- I'would say that it's not true.

(). Okay.

A, It's not accurate.

(}. Thank you. That's all.
EXAMINATION-~

3\»\133_}{ MS. FALK:

0. Tust oie Tast clarification question. What is the
reason that you didn't - why did you not call
Kevin McCoy to let him know that the trial was
olf?

A. Once again, our -- he was a difficalf to Tocafe
witness and given that he had specitically told us
thitt ke was in the middle of moving to a southern
state with his mother, we weren't sure that we
would be able to locate him for service for the
next court date so our hope was that he would come
in for the October 28th date and we would serve
him with notice at that time.

Q. And then that woulid guarantee that he would be
served for the new trial date?

A. He would have at least gotten notice of it, yes.

Q. Okay.

EXAMINATION
Page 67

BY MR. SOMMERS:

(3. Just one follow-up.

MR. SOMMERS: Are you through'!
MS. FALK: Yes.

0. Were you ever made aware that on October 23, 2003,
the court ordered that the subpoenas were
continued, keld over for the new trial date?

A. Yes.

Q. Sothat means Kevin McCoy -- that means that
you're aware thal Kevin MeCoy did nol have 1o be
served for a second time, He was still legally
obligated to show up for the new tria! date?

A. To my - to my knowledge he did not know what the
new trial date was though.

Q. But you had the phone numbers to tell him what the
new trial dales were?

A. Correct.

(. Okay. That'sit.

EXAMINATION

BY MS. FALK:

Q. Just one last question. Do you know if you would
have called thase numbers whether or not you would
have been able to reach Mr. McCaoy?

A. Tdon't.

EXAMINATION
Page 68

17 (Pages 63 to 68)

VERBATIM REPORTING, LIMITED (608)255-7700 —_
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AT OF WISCONSIN CIRCUIT COURT DANE COUNTY

S&?A OF WISCONSIN, Plaintitf

V. Court Case No. 01.CF002708
Agency Case No, DCSD 01-0053163
ADAM J RAISBECK, Defendant

STATE SUBPOENA
AND REQUEST TO APPEAR IN DISTRICT ATTORNEYS OFFICE

TO: KEVIN MCCOY 5/6/1985 WM Please meet with District Attorney Paul W Humphrey in
C/O PARENT OR GUARDIAN Room 523, City-County Building, 210 Martin Luther King
Jr. Blvd., Madison, Wisconsin, at time to be advised on
July 9-11, 2002 for administrative purposes and directions
655-1592 to court.

SUBPOENA
YOU ARE HEREBY REQUIRED TO APPEAR on July 9-11, 2002 at 09:00 AM, pursuant to Wis. Stat. 885.01,
before the Honorable PAUL B HIGGINBOTHAM, Dane County Circuit Court Branch 17, at the City-County
Building, 210 Martin Luther King Jr. Blvd., Madison, Wisconsin, to testify or give evidence as a witness in a JURY
TRIAL scheduled in this action.
* PLEASE DISREGARD PREVIOUS SUBPOENA. NEW DATES: JULY 9-1 1,2002,
* PLEASE CONTACT JEANNE HIGUERA, VICTIM/WITNESS UNIT, AT 608-267-8866 WITH ANY
QUESTIONS OR CONCERNS. .
* PLEASE CHECK WITH JEANNE HIGUERA THE WEEK OF JUNE 24, 2002, ASTO WHICH
DATE AND TIME TO REPORT FOR TRIAL.
FAILURE TO APPEAR IN COURT MAY RESULT IN PUNISHMENT FOR CONTEMPT.
Issued 06/07/2002.

=7 D < e

BRIAN W. BLANCHARD
District Attorney

WITNESS FEES: Mileage Date SPECIAL INSTRUCTIONS: In order to
insure prompt and certain payment of your witness fees, please bring this subpoena with you to the District
Attorney’s Office the day you testify. Please correct your address if you have moved,

If you require the assistance of auxiliary aids or services because of a d]Sﬂblllty, call 266-4211 (TDD 266-4625) and
ask for a Victim/Witness Specialist.

Jssued by Dok Sower  Kinauson (Ocse)

Fe

(310 -
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CLASH OF LAWYERS COMING TO A HEAD BITTER FIGHT INVOLVES DEFENS... Page 3 of 4

Amonyg the photos withheld that day was a close-up from the Missouri Road crash scene that experts for both the prosecution
and defense eventually agreed showed that Raisbeck was going slower than the 89-mph estimate that was a key basis for the
criminal negligence charge.

The higher the speed, the easier it is to prove criminal negligence, Anderson said, and 89 mph would be "a slam dunk.”
After he saw the photos, Anderson estimated the speed at 68 to 73 mph; Krenz pegged it at between 73 and 81.

In the end, Gnacinski fowered his speed estimate from 89 to 77, by changing his reckoning of the length of tire marks on
Missouri Road.

At trial, the district attorney's office used engineer Dennis Skogen, president of Skogen Enginecring Group, as an expert after
[Krenz was disqualified by Judge Daniel Moeser. The judge ruled Humphrey had misrepresented Krenz's opinions about the
speed to Sommers and to the court. Skogen estimated Raisbeck was driving 70 to 76 mph when he went off the road.

Pines sought to downplay the point, noting all of the estimates were above the 55-mph speed limit, which he said pointed
toward negligence.

"There's a car that went off the road at a high rate of speed, whatever that speed was, and went a long distance through a
wooded area before it stops and a passenger in the vehicle, Jerry Pageloff, is dead," he said.

But Sommers said the photos and the story they told about Raisbeck's speed were crucial,

“If we would have had those (photos), he (Raisbeck) never would have been bound over (for trial),” Sommers said. "They
wouldn't have a case. That's why Humphrey had to make sure we didn't have those photos.”

REPORT ABOUT FRIEND

The Office of Lawyer Regulation also is seeking to sanction Humphrey for allegedly failing to comply with his ethical
obligation to turn over evidence to the defense. The agency alleges Humphrey failed to turn ever to Sommers an Oct, 27,
2003, report in which Raisbeck's friend, McCoy, who at one time said he knew nothing about the crash, later said Raisbeck
had admitted driving too fast that fogay night.

Humphrey told Office of Lawyer Regulation investigators he believed he wasn't required to turn over the document. When
questioned about the report by his boss, Dane County District Attorney Brian Blanchard, Humphrey referred to the three-page
report as "trial prep" and "notes.”

However, both the Office of Lawyer Regulation and Blanchard said the document was clearly a witness statement that
Humphrey should've given to Sanumers. Blanchard reprimanded Humphrey in 2004 for failing to turn over the statement and
removed him as prosecutor on the case. To punish the prosecution, Judge Moeser barred McCoy from testiW—f

bt an interview last fall, Humphrey acknowledged the McCoy statement was "prebably something that should've been turned
over." In a motion filed in June, Office of Lawyer Regulation prosecutor William Bedker said it was clear Humphrey
withheld the statement hoping to spring it on Sommers, giving the defense attorney "a scant window" to prepare a response 10
McCoy's "damning" statement.

Sommers agreed. "(Raisbeck) would've gone down, and he would've gone to prison.”
17 DAYS IN A COMA

At the center of the controversy is Adam Raisbeck, now 23. The tall, slender young man said he's grateful a jury "saw
through® the prosccution's attempts to prove he was negligent for something he doesn't even remember happening.

Raisbeck spent a month at University Hospital following the crash, including 17 days in a coma. He said Humphrey several
times offered deals to get him to plead guilty, at one point offering a sentence of six months' probation and no jail time.
Raisbeck refused.

Raisbeck said the ordeal left him and his parents, Darlene and Owen Raisbeck, bitter and disillusioned about the Dane County
criminal-justice system.

“Look at afl the money they wasted trying to prosecute Adam. It just makes you sick," said Owen Raisbeck, a driver's
cclucation teacher at Marshall High School who plays softball with Sommers,

http://host. madison.com/news/clash-of-lawyers-coming-to-a-head-bitter-fight-involves/artic... 4/8/2012  (#49
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Deposition of ROBERT W, PEKOWSKY 6-9-08 Volume 2
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MS. FALK: Ibelicve this was asked
and answered at the last deposition.

THE WITNESS: Yeah.

MR. SOMMERS: [ think it's slightly
different.

Q. But go ahead.

A. I'm sorry?

Q. This is information that the state should not have
withheld from you?

A. And I think I may have made reference last time
when you asked some similar question, that, you
know, [ note that it's a confidential personnel
matter and I don't know what hurdles that presents
for anybody in the process, but it would -- the '
answer would generally be yes.

Q. No. [ think your -- right. I think that you
agreed that the information -- that's potentially
exculpatory, correct?

A. Yes.

(). And that potentially exculpatory evidence is
evidence that the state is obligated to provide to
the defense?

A. 1 think so.

Q. Okay. And that would have been relevant in
regards to our motion on Kevin McCoy?

Page 328

A. Yes.
Q. Basically the state there would have been

conceding what the defense alleged had happened to ¢

Kevin McCoy?
MS. FALK: Qbject to form.
MR. SOMMERS: Okay.
A. Yes,
Q. And they never did conecede that while you were
judge?
A. Not that I can recall. :
Q. Okay. And you would agree, would you not, that if
Kevin McCoy is a witness at trial, it affects the ;
defendant's right of due process if it is
suppressed that he was basically pressured or --
into making a statement?
A. Could you repeat that, pleasc?
Q. You would agree, would you not, that the --

basically the treatment of Kevin McCoy would have |

been relevant to basically his testimony?

A. Well, yes.

Q. And you would agree, would you not, that if a,
let's say, statement of Kevin McCoy was introduced

" against Adam Raisbeck, it would have been ‘
impoertant for the defense then to be able to show

the jury that the staternent was possibly the
Page 329
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product -- strike that.

It would have been -- if Kevin McCoy - ifa
statement of Kevin McCoy was introduced during the  §
prosecution, it would have been refevant, would it
not, for the defense to be able to show o the
jury that the statement was a possible product of
harassment?

A. Yes.

Q. And if this case would have gone to trial, the
defense would not have been able to do that, would
they?

A, 1 don't know how it would have developed.

Q. Well, you would agree, would you not, that if,
tel’s say, that statement or the -- or the
concessions of Brian Blanchard's letter has great
impact on hasically Kevin McCoy as a witness?

A. When you -- maybe I misunderstood. 1 thought you
meant if it had gone to trial when it was
scheduied before me.

Q. Right.

A. Now I'm not sure. What is your question?

Q. Well, you would agree, would you not, that the
state -- that the information contained in Brian
Blanchard's letter woukd have been relevant to the
Adam Raisbeck trial?

Page 330

A. It could have been, yes.

Q. Yes. And it could have -- and it could -- and
basically is if Kevin McCoy's statement was
introduced without the concession of Brian
Blanchard's letter, that could have led, could it
not, to Adam Raisbeck being wrongly convicted?

A. [don't know.

Q. It's a possibility, isn't it?

A. Possibilities? Yeah. I'll sayit'sa
possibility.

Q. Yeah. In fact, wouldn't it have been -- and
wouldn't [ have the -- as defense attorney had a
responstbility to try to basically counteract that
possibility?

A. Yes.

Q. And couldn't T have just -- and couldn't that
possibility just have been counteracted if you
merely would have taken evidence in regards to --
to Kevin McCoy's treatment?

A. I'don't know.

Q. Well, you were provided, were you not, with sworn
affidavits from Kevin McCoy saying he was
mistreated?

A. Idon't recall.

Q. Well, I think we went through all this last time.

Page 331

20 {Pages 328 to 331)

Verbatim Reporting, Limited {(608) 255-7700
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-SE'ITING T
 STRAIGHT

Artlcle reported
wrong c:rcumstances

- An arude on the front page
- July 8 incorrectly reported the cir-
- cumnstances surrounding a man
~ who was ‘prohibited from testi-
fying in the Adam Raisbeck trial.
Raisbecks attorney, Joseph Som-

_ mers, wanted witness Kevin Mc- -

Coy to testify that Dane County
prosecutors were unduly pres-
suring him to testify against Rais-
beck. Dane County Circuit Judge
Daniel Moeser agreed with Dep-
uty District Attormey Tim Verhoff
in excluding McCoy after Verhoff

stated prosecutors had ng plans
to. call McCoy as'a witness. The -

article incorrectly ‘stated that .
Moeser’s ruling was'intended to i
punlsh the prosecutlon
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conduct by alleging the huge case load that he was carrying at that time and alleging that
this discovery failure had caused no material harm since the trial itself was held more

than one year latcr That affidavit ignores the fact that as a result of the Respondent’

the State lost the use of a witness who would have testified that the defendant d1d

remember the accident (contrary to his prior assertions) and had admitted his negligence.

N

/"-’

The defendant was eventually acquitted at trial possibly in part, because the State was

prohibited, as a sanction for Humphrey’s conduct, from using that evidencc/ As a further
,./'

S —

fesult of Humphrey’s conduct in Count Three he was removed as the i)rosecuting

attorney by his superior, the Dane County District Attorney. Humphrey’s assertion in
paragraph 78 that the notes were “not discoverable” is not worthy of further discussion.

[ therefore find that by failing to turn over to the defense until January 7, 2004, an
October 21, 2003, witness statement concerning incriminating declarations that the
defendant allegedly made to Witness McCoy following the accident, despite having been
served on March 12, 2002, with a valid defense discovery request for “a written summary
of all oral statements of the defendant which the State plans to use in the course of the
trial and the names of witnesses to the defendant’s oral statements,” Humphrey did, in
pretrial procedure, fail to make a reasonably diligent effort to comply with a legally
proper discovery request by opposing party, in violation of SCR 20:3.4(d).

COUNT ONE

“He that holds his peace seems to give his consent.” (SIR THOMAS MORE 1534)
The vital evidence in the underlying criminal case related to photographs of tire marks
left at the accident scene prior to the defendant’s car leaving the road and roliing over.

Apparently accident reconstruction experts for both sides used those tire marks to

-
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September 29, 2003

Governor James Doyle
Executive Office
115 East State Capitol

Madison, WI 53701 HECEEVED

chief Justice Shirley Abrahamson

Wisconsin Supreme Court OCT 1 3 2004
16 Rast State Capitol OFFICE OF
Madison, WI 53701 I AWYER REGULATION

RE: State v. Adam Raisbeck
Dane County Case No. 01 CF 2708

Dear Governor Doyle and Chief Justice Abrahamson,

Recently Dane County Circuit Court Judge Paul Higginbotham
was appointed to the Court of Appeals. After the appointment,
Judge Higginbotham apparently sought and obtained an order
allowing him to continue on the above-captioned case in order to
rule on a nunber of pending matters. pursuant to this, on
September 19, 2003 he filed a memorandum and order.

I tremble at what I find myself faced with at this juncture.
I have nine children and my wife and I expect a tenth next
I do not lightly put myself in a situation where, for

spring.
all practical purposes, my means of supporting my family may be
seriously jeopardized. But on the other hand, what has occurred

se is such an outrage of Jjustice and

in the above-captioned ca
e attorney for Adam

common decency that my responsibility as th
Raisbeck and as a citizen compels me to act.

Next month Adam Raisbeck 1is set to go to trial on a charge
of vehicle homicide for an accident which occurred roughly two
years ago when Adam was seventeen. At the preliminary hearing it
was testified that, given the circunstances of the accident,
death would have resulted if the speed of the vehicle was only
one to two miles per hour. There never has been any claim that
Adam was driving impaired at the time of the accident. There
never has been any claim by any eyewitness, including the
surviving passenger, that Adam on that night drove in a reckless

and dangerous fashion.

If the above is not troubling enough, Adam was bound over to
stand trial solely on the basis of alleged expert testimony.
However, the professional opinion which the expert at the
preliminary hearing testified to holding to a 'reasonable degree
of scientific certainty' has for all practical purposes been
declared null and void, and at trial he will not be testifying
due to his 'flawed methodology.' The state has justified its
withheld from the defense for nearly eight months the fact that
this expert had reversed his sworn testimony by claiming that
this reversal is 'inculpatory' and that his previous sworn

testimony was merely an 'assumption!'
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If the above isn't troubling enough, during the time that
ADA Humphrey kept hidden the fact that the expert had reversed
his position and sworn testimony, he pushed to have the case go
to trial and falsely represented to the court that all possible
exculpatory evidence had been disclosed to the defense.

If the above isn't troubling enough, a hearing was held on
August 22, 2002 to ascertain why particular photographic evidence
had not been preserved. Due to a failure to comply for the
second time with a defense subpoena for the entire photographic
evidence, the defense sought that the hearing be adjourned until
compliance occurred. Judge Higginbotham, after scolding the
defense counsel for his ‘'paranoia' and ‘'conspiracy-minded'
thinking, ordered that the hearing proceed with two photographs
provided by ADA Humphrey. A deputy sheriff testified that these
two photographs were the only photographs that captured the tire
marks at the scene of the accident. At the conclusion of the
hearing, the court acknowledged 1ts concern that the sought
photographic evidence had not been preserved, but concluded that
there was no 'bad faith' on the part of the state.

Roughly three weeks later and shortly prior to the then-
scheduled trial date that ADA Humphrey was pushing, it was
unexpectedly discovered by the defense that in fact a third photo
actually captured the particular photographic evidence sought at
the August 22, 2002 hearing. It was further discovered that this
most exculpatory piece of evidence was 1in possession of ADA

Humphrey on August 22, 2002.

If the above isn't troubling enough, prior to the defense’s
discovery of +the aforementioned photographic evidence, ADA
Humphrey on August 23, 2002 provided a written summary of a
second expert, Mr. Robert Krenz, where he c¢laimed that Mr.
Krenz's opinion was consistent with the sworn testimony of the
first expert in regards to the tire marks. However, it has since
been revealed that this summary was absolutely false and in fact
Mr. Krenz's actual opinion (as he has acknowledged under oath)
based upon the aforementioned photographic evidence is
diametrically opposed to ADA Humphrey's representation.

If the above isn't troubling enough, also in regards to Mr.
Krenz, ADA Humphrey represented to the court that he was unaware
of whether Mr. Krenz had made a determination about the tire
marks (which was the basis for bind-over at the preliminary
hearing) . ADA Humphrey further represented that Mr. Krenz's
speed calculation was not dependent upon Mr. Krenz ascertaining
whether or not the tire marks were brake marks. However, it has
since been revealed that ADA Humphrey's representations were
absolutely false, and in fact Mr. Krenz under oath has conceded
such and likewise has conceded to having passed on his actual

opinions directly to ADA Humphrey.

If the above 1isn't troubling enough, on two separate
occasions (May 22, 2002 and September 20, 2002) ADA Humphrey
moved the court to preclude the defense from having the
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opportunity of presenting an expert witness at trial. Both
motions, one of which contained a sworn affidavit by ADA Humphrey
himself, alleged that the defense was improperly withholding
information. Both motions have been found by the court to have
been based on factual misrepresentations. And the court on the
record stated that the sworn affidavit contained a 'fabrication’
to support a ‘'disingenuous' claim by ADA Humphrey that the
defense was seeking to conduct 'trial by ampush. '

If the above isn't troubling enough, as of this date ADA
Humphrey has suffered absolutely no conseguences for his actions.
This is even despite there being substantial evidence that on at
least two occasions he clearly violated criminal statues.

If the above isn't troubling enough, the court's memorandum
and order characterized ADA Humphrey in the case at hand of
"stretching the +truth to almost Dbeyond recognition," of
fplay(ing) very fast and loose, if not reckless with true facts,"
of on a number of times, "disregard(ing) the accuracy of his
statements," of '"repeatedly and recklessly represent({ing)} as
facts things that upon reflection and review are not what he
claims." and all of this has been characterized as being

Humphrey's '"style of lawyering.”

If the above isn't troubling enough, having made all of the
aforementioned statements, Judge Higginbotham found no misconduct

on the part of ADA Humphrey. But, when so concluding, Judge
Higginbotham unfortunately made a number of factual
anything that ADA

misrepresentations/ omissions that rival
Humphrey has done in the case at hand. While I realize that this

is a serious statement on my part, it is one that can be easily
substantiated. Attached is my letter to Judge Higginbotham in
this regard which details ten instances where his memorandum and
order did not accurately reflect the actual record.

one crucial example is that Judge Higginbotham's memorandum
and order declared that he had 'never made a specific finding'
that ADA Humphrey had fabricated in his affidavit and in his
arguments to the court in support of the affidavit's accuracy.
This factual assertion by Judge Higginbotham is categorically
untrue. Immediately attached to this letter are pages 7-3 and 13
of the April 7, 2003 transcript which show beyond any dispute
that Judge Higginbotham indeed, contrary to his factual assertion
in his memorandum and order, did in fact make the specific

findings he now claims otherwise.

If the above isn't troubling enough, it should be pointed
out that as Judge Higginbotham was aware, ADA Humphrey's 'style
of lawyering' has lead him to be accused of similar conduct in at
least three relatively recent cases by other local defense
attorneys, including another one in front Judge Higginbotham. Aas
of this date, no court will address his systematic misconduct.
Further, in the case at hand, ADA Humphrey's misconduct has been
brought to the attention of Dane Ccounty DA Brian Blanchard and
Deputy Assistant DA Judy Schwaemle. Not only have neither of
these individuals reigned in ADA Humphrey, as shown by the record
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in this case, they have both actively assisted in covering up and
in some instances even furthering his factual misrepresentations.

one would think that the recent publicized revelation that a
man in Wisconsin was wrongly convicted and lost eighteen years of
his 1life would heighten the sensibilities of respons ible
individuals to guard against similar injustices occurring. One
would think there would be some awareness in Wisconsin of the
fact that vehicle homicides, especially when there 1is no
allegation of the driver being impaired, are particularly
susceptible to prosecutorial abuse in that these cases revolve
almost entirely upon expert opinions, and therefore, for a
defendant to have his day in court he has to be able to have the
means to utilize paid experts. For Adam Raisbeck and other
defendants in similar situations to even present a defense at
trial, their families are forced to face serious financial
difficulty, if not financial ruin. There has to be something in
place to protect little people from being coerced into guilty
pleas to avoid the alternative of going to trial with a hand tied

behind their back.

I do not know the proper course of action at this juncture.
In that there is substantial evidence that DA Brian Blanchard has
not dealt responsibly with the easily substantiated misconduct of
ADA Humphrey, I believe that the Governor at this Jjuncture can
act to correct the situation, pursuant to §17.06(3) and §17.11(1)
of the Wisconsin statutes. Further, I believe that it would be
proper for +the Chief Justice or any Jjustice aware of the
situation, on their own motion to move, pursuant to §978.045,
Stats. that a special prosecutor be appointed in regards to ADA
Humphrey's mnmisconduct. I also believe as I put forth in my
submission to Judge Higginbotham that a new. order should be
entered to allow Judge Higginbotham the opportunity to correct
his findings and analysis in light of what is the actual record
in the case at hand. I believe that justice and Jjudicial

responsibility demand no less.

Jogggg;i. S5ommers

Attorney for Adam Ralsbeck

State Bar #1020248

7 N. Pinckney Street, Suite 225B
P.0O. Box 11065

Madison, WI 53701-1105
(608)280~8060

cc: Hon. David G. Deininger
Hon. Thomas R. Cane
Hon. Michael Nowakowski
Judy Coleman, Dane County Clerk of Circuit Court
Cornelia Clark, Supreme Court Clerk

ADA Paul Humphrey r
DA Brian Blanchard RECEEVED

Adam Raisbeck
0CT 1 3 2004
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JOsgPH L. SOMMERS
ATTORNEY AT LAW

HAND-DELIVERED

September 14, 2007

AG John B. Van Hollen
Wisconsin Dept. of Justice

P.O. Box 7857 Receipt oﬁstnsy of the within acknowlegad
Madison, WI 53707 wis Y dayci_&? aut
_ . 20 a Z Time A : IVII
AUSA Erik C. Petexrson ,
.3 it torney tg Office Attomey (enera: of Wisconsgi
(1

P.0O. Box 1585
Madison, WI 53703-4703

RE: (riminal misconduct orchestrated by the Dane
County District Attorney's Office

Dear Gentlemen:

Given the notoriety of the Dane County DA's Office's
prosecution of Adam Raisbeck (Dane County Cas2 No. 0l CF

2708), I am somewhat mystified by the apparent lack of
interest from either of vyour offices. Certainly this
impacts the public interest and the Rule of Law 1in
Wisconsin. and certainly, this is something about which
each of you has the legal authority and responsibility to
act. :

T realize that criminal misconduct on the part of a
District  Attorney's Office is an extremely serious
allegation. I further realize that given its gravity, there
can pe little djustification for either of your offices to
look the other way, especially when you are provided with
supporting documentation, as you are at this time.

You are being providing with ten factual assertions and
the supporting documentation to each.’ This document is
slightly outdated in that it was put together roughly a
month ago and there is now additional supporting evidence.
If you review this document, T have little doubt that your
opinion will be the same as others who have received this
information, i.e. there is overwhelming evidence that: 1)
the Dane County District Attorney's Office manufactured a

' Do not assume that these ten are the only instances of miscenduct/
illegality. There are far more. Also, it would be mistaken to believe
that this misconduct pertains only the Raisbeck prosecution.

OFFICE: 7 N. PINCKNEY STREET, SUITE 225-8B, MADISON, WI 53703

MAIL: P.O. Box 244, OREGON, W1 53575-0244 + PHONE: {608) 280-8060 » FAX: (608) 835-05307
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case against Adam Raisbeck; and 2) they then committed
" further misconduct, even criminal, in their attempt to cover
up for their actions.

As an experienced defense attorney, it is my
orofsssional opinion that obtaining felony convictions
against Dane County ADA Paul Humphrey, Dane County Deputy
Sheriff David Gnacinski, and accident reconstruction expert
Robert Krenz would be extremely easy. In fact, as you will
ses, if you review these documents, Gnacinski's and Krenz's
prior sworn testimony in itself would be sufficient for
obtaining these convictions.

and while obtaining felony convictions against Dane
County District Attorney Brian Blanchard would require a
little more effort, it would still be relatively easy to
accomplish. Other individuals that should be investigated
and possibly charged would be ex-Dane County Deputy Sheriff
Richard Sewell, Dane County Detective Janet Anderson
Boehnen, Dane County DDA Judy Schwaemle and Dane County DDA
Timothy Verhoff.

T have heard speculation that each of your offices is
possibly waiting to act for the Wisconsin State Journal to
print their investigative piece which has been in the works
for some time. I have no way of knowing whether or not this
is accurate. And while I anticivate that this piece will
run in the relatively near future, I believe this should
have little, if any, bearing on how either of your offices
proceads.

If either or your offices has taken the position that
this 1is a matter best left to the Office of Lawyer
Regulation (OLR), you should be advised that OLR has refused
to act in regard to any attorney other than Paul Humphrey.
And on Paul Humphrey, OLR has tabled the most serious
allegations which are also the easiest to substantiate. And
of course, some of the individuals invelved in the criminal
conduct are beyond the reach of OLR because they are not
attcrneys.

A response is respectfully requested. Pleage advise if
there is any further information or documentation vyou wish
for me to provide.

Sincerely,
/ ‘ _
e . ’ 27///12,,
. ):x" /EE.‘% i
Josep . Sommers
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